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ABATEMENT. See 7Zorts,1; Administrators and Executors, 12, (3. 
ACCORD AND SATISFACTION. See Railroads, 30. 


ACTIONS. See Zorts, 1; Administrators and Executors, 12, 13; Plead- 
ing, 1, 2, 3,6; Banks,1; Parties, 5,6,7; Railroads, 26; Parent and 
_ Child, 5. 


ADMINISTRATORS AND EXECUTORS. 


. Discharge not set aside, former executor cannot be cited to settle. 
ment. Cook et al, vs. Weaver, executor, 9. 

. Suit against discharged executor by minor at time of discharge, 
venue in county of executor’s residence, bid. 

. Citation to account and settlement, power of ordinary under, can- 
not construe intricate bequests and settle difficult legal questions 
arising under will. Zdid. 


Will left with one who filed and had it recorded, took out no au- 
thority to administer, yet took possession of estate, an indebted- 
ness of deceased existing, executor de son tort. Morrow vs. 
Cloud, 114. 


Same: Estate sufficient to pay debt in hands of executor de son tort, 
verdict against him proper. did, 

Execution, under decree against administratrix and sureties, direct- 
ing money first made out of estate and her property, then out of 
sureties, not ground for illegality by surety. Bowen vs. Groover, 
126, 

. Same: Conversion by plaintiff in 7. fas. after death of administra- 
trix, of enough of her goods to pay decree, ground for iliegality 
by surety, bid, 

Same: Surety entitled to have value of goods converted, possibly 
double the value, applied to execution. did, 

. Business of intestate continued by administrator, suits against for 
debts contracted therein and also for debts of intestate, proper 
case for bill to marshal assets, Stephens, adm’r, vs. Fames et al. 
139. 

10, Same: Debts of intestate enjoined until accounts of administrator, 
including debts incurred in continuing business, settled. did. 
v 77-52 
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11. Same: Individually liable for debts incurred in carrying on busi- 
ness, administrator is, but he may charge estate with such as pro- 
per. Such creditors not enjoined, but rank ofall claims may be 
fixed by decree, did. 


12, Action abated by death of testator or intestate, cannot be revived 
by foreign executor, Sones et al. adm’rs, vs. Lamar et al. 149. 


13. Same: Foreign, death of, pending action by administrator de bonis 
non, cannot be made party and revive suit. did, 


14. Devise by testator of whole estate to be equally divided between 
two sons, appointed and qualified as executors, no administra- 
tion or division by, but realty and personalty used in carrying on 
farming business as copartners or tenants in common, their le- 
gal relation to property in using it that of renters or hirers as indi- 
viduals from themselves as executors; liable to estate for rent 
and hire and entitled as copartners or tenants in common to pro- 
ceeds of the business, Burks, adm’r, et al. vs. Beall, ex’r, 271. 


15. Same: One son dying leaving property undivided and some claims 
against estate outstanding, surviving executor, as such, entitled 
to administer whole estate and accountable to administrator of 
deceased for his share. bid. 


16. Same: Specific property of father’s estate cannot come to adminis- 
trator of son to be administered, until administered by the sur- 
viving executor of father, did. 


17- Same: If widow and children of son entitled to year’s support, or 
widow to dower, no cause shown in this case for delaying en- 
jOyment; and if right to these cannot be asserted against surviv- 
ing executor, he can defend himself at law upon his title as such 
and needs no injunction. Jdrd, 


18, Citation by administrator to distributees for settlement of his ac- 
counts, ordinary no jurisdiction upon, to give judgment against 
distributee who ha received more than his distributive share; 
such judgment void. LZchols, adm’r, vs. Almon, ex’r, 330. 


19. Same: Overpayment by administrator to distributee, equity has 


no jurisdiction of suit by administrator to recover; remedy at 
law. bid. : 


20. Sell promissory note payable to intestate, in his hands as assets, ad- 
ministrator cannot without order from ordinary. If he do, liable 
for its value, as for other personalty illegally converted or dis- 
posed of. Thompson et al. vs. Thompson, 692. 

21. Same: Note exchanged for one more valuable, liable at election of 
beneficiaries of estate for value of latter, in lieu of liability for for- 
mer; not guarantor of either note beyond actual value. did. 


22. Taxes, duty of administrator to pay at his peril, depends upon 
whether he has or ought to have money with which to doit. /bid 
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23. Inventory partly for infor nation of creditors of estate. Suit against 
administrator of creditor for failure to collect from administra- 
tor of debtor, inventory by latter admissible to show means of 
information available to former, touching debtor’s estate and 
property of which it apparently consisted. did. 

24. Debtor of intestate, either individually or as surviving copartner, 
administrator chargeable as administrator with amount of debt; 

not protected by statute of limitations from accounting for it so 

long as accountable for assets generally. did. 


See Year's Support, 1, 2, 3; Wills, 14. 


ALIMONY. 











1, Judge at chambers cannot grant until there be proceeding by bill 
or petition on equity side of court. Yoemans vs. Yoemans, 124. 
2. Same: No such proceeding until bill or petition filed in clerk’s 


office ; statute (code, §1747) contemplates suit with subpoena or 
process duly issued. did. 


AMENDMENT. 














1. Agent of corporation, note payable to order of (principal andagent 
both specified in by name), suit upon by, for use of principal, 
not affected by death of agent before a pending action. Words 
importing that suit is by agent and for use of principal stricken 
from declaration before or after verdict. Martin, for use, vs. 
Lamb & Co. 252. 


2. Liability stated in declaration against the firm being that of indi- 
vidual member only, on promise by him without any valuable 
consideration, no cause of action ang nothing to amend by. La- 
mar, Rankin & Lamar vs. Russell, 307. 


3. Same: New cause of action, amendment alleging promise by firm 
with consideration to support it would introduce. did. 


4. Entry of service of garnishment stated service on E. W. M., and 
E. W. M. jr. in fact garnishee, entry amendable to conform to 
fact. Marsh jr. vs. Phillips jr. & Co. 437. 

5. Declaration for mare in foal, verdict for mare and colt after birth 
allowed to stand, as declaration was amendable and justice makes 
recovery of both proper. King vs. Wright, 581. 

6. Certiorari, grounds of petition for, amendment of not allowed. 

Singer Manufacturing Company vs. Walker & Co., 649. 








See Criminal Law, 15; Assignments, 2. 
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APPEAL. 


1. By defendants in justice court to jury, error, when case called for 
trial, to dismiss appeal because appellants absent. Griffin 
Marble, etc. Works vs. Padgett & Darsey,497; Singer Man- 
ufacturing Company vs. Walker & Co. 649. 


ASSIGNMENTS. 


1. Fer benefit of creditors, schedule of creditors not appearing as 
full, and affidavit not so stating, but stating, it was just and true, 
le void. Fort et al. vs. Martin Tobacco Company et al. 111. 


2. Same: Void, could not be perfected after filing of bill to set aside. 
Ibid. 


3. Same: Schedule of assets and creditors must be sworn to sepa- 
rately. bid. 


4. Fraudulent assignments, charge as to law concerning warranted 
by facts of this case. First National Bank of Winston, N. C. 
vs. Atlanta Rubber Company, 781. 


ATTACHMENT. 


1. Affidavit for, for purchase money, must allege debt to be due. 
Lorillard & Co. vs. Barrett & McMaster, 45. 


2. Levied by service of garnishment, may be executed by another 
levy or serviceof anothersummons. Garnishee discharged on 
technical point may be served again. Marsh jr. vs. Phillips jr. 
& Co. 436. 

3. Demurrer to, for want of affidavit required to support, can be 
made and attachment dismissed at first term. DeLeon vs. Heller, 
Hirsch & Co. 740. 


4. Names of partners not set out in affidavit for against. firm, error to 
dismiss for, when attachment had been levied, and replevy bond 
given by partnership in firm name. did, 

5. Same: Ground of not clearly set out and sworn to, strict construc- 
tion of affidavit right and dismissal proper ; not so where individ- 
ual names of partners not given, but name of firm is. éid. 


ATTORNEY AND CLIENT. 


1. Money furnished attorney by client with which to tender pay- 
ment, no proof of tender, Hudson vs, Goff, 281. 


2, Receipt by attorney for note to be collected, delivered to another 
by client as indemnity of other as surety on his bond, interest 


‘ 
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in indemnity claimed by another surety, notice should be given 
of to attorney ; otherwise, attorney collecting and paying to cli- 
ent, first surety consenting, not subject to rule by second. Pud- 
liam et al. vs. Cantrell, 563. 


3. Rule against attorney and verdict in his favor, charges as to what 
fee he might deduct from collection, immaterial. did. 


4 Property accepted by attorney as payment on claim of client, 
attorney had title so as to claim when levied on under subse- 
quent judgment against debtor. Hirsch vs. Fleming et al. 594. 

5. Same: Such acceptance not authorized or ratified by client, no 
ground to defeat such claim, that being matter between attor- 
ney andclient. did, 


6. Bill to set aside deed, alleged to have been obtained from weak- 
minded female complainant by improper influence of rela- 
tive, who was grantee and defendant, written statement by her 
that it was filed without authority and she had no cause of ac- 
tion, jury might infer if deed fraudulently obtained so was state- 
ment, Frizzell vs. Reed, guardian, et al. 724. 

qy. Same: Statement submitted to jury as admission against plain- 
tiff to be considered as other evidence, proper, did, 


8. Same: Attorneys for complainant had full authority to bring and 
prosecute chis case, bid. 


uSee Mortgages, 5. 
AUDITORS. See Masters and Auditors, 


BAILMENT. 


1. Hirer engages to put thing hired to no other use than that for 
which hired; if he do, and the thing be injured, lost or de- 
stroyed, owner may sue as for conversion, though hirer be in- 
fant. Malone vs. Robinson, 719. 


BANKRUPTCY. 


1. Land sold at sheriff’s sale before defendant entered, sale ratified 
in and motion by bankrupt to set aside judgment ratifying 
denied, conclusive on him as to title of purchaser. Smith vs. 
Walker, executor, 289. 


2, Judgments prior to and not proved in, lien attached to vested re- 
mainder bequeathed defendant; when remainder ripened into 
title in fee, subject to levy and sale under, notwithstanding de- 
fendant’s discharge. Clanfov ct al. vs. Estes et al. 352. 
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1. Assistant cashier of bank insolvent when plaintiffs purchased 
drafts, not liable for fraud as bound to know and communicate 
theinsolvency, Dickey & Co. vs, Leonard, 151. 


2. All thestock in bank transferred by its owner to new company, 
creditors of bank, becoming such after publication of due notice 
of such transfer, and who neither knew nor relied on his con- 
duct, have no right of action against him, he having acted in 
good faith. Morgan et al. vs. Brower, 627. 


BASTARDS. See Parent and: Child, 5. 


BONDS. 


1. Transfer of case to county court after bond to appear in superior 
court, securities bound for appearance in former court, and on 
failure to appear, forfeiture there if within jurisdiction as to 
amount. Williams et al, vs. McDaniel, governor, 4. 


. Appeal from forfeiture in county court, judgment suspended, full 
hearing in superior court and securities could defend by show- 


ing trial and acquittal in county court since forfeiture there, 
except as to costs. bid, 


. Bond given and property levied on under bail process in trover 
taken possession of by plaintiff, plaintiff subject to same liabil- 
ities as defendant would be if cast in suit. Marshall vs. Living- 
ston, 21. 


. Same: Plaintiff failing in suit, or dismissing it, defendant, at his 
election, may bring action on bond, have writ of restitution, or 
fi. fa. against plaintiff and his sureties. did. 


. Same: After obtaining possession on faith of bond, plaintiff could 


not show that bond was not reallv executed until afterward. 
Tbid. 


. Forthcoming bond given, judgment had thereon and same paid 
by surety, fund awarded plaintiff in f. fa. though surety claim 
superior lien on property for which bond given. Linder et al. 
vs. Sanders, for use, 57. 


. Dispossessory warrant against tenant holding over, bond given by 
and finding against of certain sum for rent, judgment may be en- 
tered against principal and sureties, as in appeals. Latham vs. 
Perryman, 579. 


. Forthcoming bond in claim case, peculiar to this State; action on 


is for benefit of plaintiffs in 7. fa. and they are real parties 
Wortsman ct al. vs. Wade, U.S. M., for use, 651. 
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9. Same: Illegality to levy, bond given under, rule as to parties dif- 
ferent. did. 


See Estoppel, 2; Garnishment, 1, 2. 
BROKER. 


1, Special agent and bound by instructions of principal, Clark & 
Nunnally vs. Cumming & Co. 64, 
2. Instructed to sell at certain price for limited time, cannot seil at 


‘subsequent time for same price, though usual to continue to sell 
at prices last quoted. did. 


BURGLARY. See Criminal Law, 37-40. 


CERTIORARI. 


1, Interrogatories appended to petition for, not indentified by justice, 
not to be considered. Akridge vs. Watertown Steam Engine 
Company, 50. 

. Case returned turning on mixed law and fact, judge should instruot 
on law; on facts alone, no instruction. dd. 


. Discretion in sustaining not abused. did, 


: First grant of new trial on, not disturbed, evidence conflicting. 
Graham vs. Georgia R. R. 97. 


. Criminal case in county court, defendant failing to give bond or 
make pauper affidavit, certiorari dismissed. Farmer vs. State, 134. 


. Questions made of law alone, superior court should make final 
judgment; questions of fact also involved, case should be sent 
back for rehearing. Holliday & Co. vs. Poole et al. 159; Pritch- 
ard vs. Smith, Stewart & Co. 463. 

7. Certiorari sustained, better practice to return with instructions, 
but omission to instruct not cause for reversal. Holliday & Co. 
vs. Poole et al. 159. 


8. Alteration of promissory note, materiality of and intent with which 
done, questions of law for superior court on, there being no 
contest as to fact of alteration, or facts from which fraudulent 
intent sought to be inferred, Pritchard vs. Smith, Stewart & 
Co, 463. 


g. New trial, rule as to first grant of where evidence conflicting not 
being reversed unless discretion abused, applicable to general 
grant of on certiorari. Cox vs. Snell, 469. 


10, Same: Specific instructions to magistrate, none asked for and ne- 
cessity for does not appear inthis case. did. 
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. Possessory warrant, possession awarded plaintiff by magistrate, 
judge could reverse and award to defendant on certiorari. 
Peebles vs. Morris, 536. 


. Verdict of jury in justice’s court properly sustained in this case. 


. Written notice served, adrratted by solicitor-general at hearing in 
superior court, though nothing in record to show such service, 
sufficient, McAlister vs..State, 599. 


. Amendment of grounds of petition for in superior court, prop- 
erly refused. Singer Manufacturing Co.vs, Walker & Co, 649. 


CHARGE OF COURT, 


1. Part excepted to ovjectionable, taken with whole harmless, no 

new trial, Zucker vs. Atlanta Street R. PR. Co. 61. 

. Jury differing upon facts should be sent back without instructions. 
Georgia R, R, vs. Cole et ux. 77. 

. Same: Judge informed jury differed as to amount, error to urge 
them to effort toagree on amount, case being close on facts. /bid. 

. If malice exist a moment before killing, malice aforethought in 
law, not error to charge. Cook vs. State, 96. 

. Ordinary care, what is meant by should be explained by judge, but 
he cannot direct jury that certain facts recited by him do or do 
not constitute it in given case. Tift vs. Fones, 181. 


. Toll-bridge, suit against keeper by traveler, only breach of duty 
alleged negligent failure to keep bridge in safe condition, error to 
charge as to bad conduct of defendant apart from such negli- 
gence. Jbid, 


. Authority ofjury to reduce damages erroneously stated in one 
part of, butinaccuracy corrected in other portions and no harm 
resulting, no new trial for. Krogg vs. A.& W.P. R.R, et al., 
and vice versa, 202, 


. Defamatory publication, no proof as to truth of, charge as to just- ° 
ifying by proof of truth not to be given, but giving it did not 
hurt defendant, whether correctly given or not. Pledger vs. 
State, 242. 


9. Homicide of husband by railroad, suit for by wife, charge as to 
fault, change of onus and presumption, in this case, in accord- 
ance with law. C. &. R. vs. Rouse, 393. 


10. Nominal damages, case not one for under any view, suggestion 
of verdict for one cent as legally possible, error. Potter vs. 
Swindle, 419. 

11. Request to charge should be perfect in itseif or court may refuse, 
Refusal justified where request to charge whole of section 3747 
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of code in civil case, Etheridge, surviving partner, vs. Hobbs et 
al. 531. 


. Confused, even if misunderstood by jury, no material harm done. 
Pulliam et al. vs. Cantrell, 563. 


. Confessions, whether voluntarily made, question apparently with- 


drawn from jury by, error, but not materialinthiscase. Pascal 
vs. State, 596. 


. Specific charge, legal, apt and precisely adjusted to one of several 
distinct matters involving diligence before the jury, proper to 
give when requested, in addition to general principle applicable 
to them all, if it would materially aid in applying general princi- 
pleto this one. Thompson et al, vs. Thompson, 692. 

. Presumption as to payment of note arising or not from one fact, 
that fact not the only one in evidence bearing on question, no 
occasion to charge as to. did, 

. Request, though in writing, substantially covered by general 
charge, need not be given. Hof/man vs. Oates, ex’r, 701, 

. Duty of court to direct as to law in criminal case, not error to 
charge, without modification. Malone vs. State, 767. 

. Same: Modification desired should be requested in writing. did. 

. Confessions admitted, not error to fail to charge on force of, no 
request being made. /did, 


See, Criminal Law, 11, 19, 20, 28. 


CHARTERS. See Corporations, 4; Municipal Corporations, 7. 


CHATHAM COUNTY. See County Matters, 4, 6. 


CLAIM. 


1. Levy on homestead without affidavit required by law, claim by 
beneficiaries proper remedy. Brantley, trustee, vs. Stephens, 
467. 

2. Same: If proper affidavit filed before levy, whether contest by 


counter-affidavit exclusive or only cumulative remedy, not 
decided. bid. 


3. Attorney taking property as payment on debt of client, has title 
so as to claim when levy made under subsequent judgment. 
Hirsch vs, Fleming et al, 594. 


4. Same: Such taking not authorized nor ratified by client, not 
ground to defeat claim. did. 


See Bonds, 8. 


COMITY OF STATES. See Laws, 4, 5. 





CONFESSIONS, See £vidence, 58, 59. 


CONSIDERATION. See Husband and Wife, 5,7; Contracts, 7, 6, 19. 


CONSTITUTIONAL LAW. 
. “Civil case” under art. 6, sec. 16, par. 6 of constitution, suit 
against discharged executor by minor at time of discharge, is. 
Cook et al. vs. Weaver, ex’r, 9. 
. Masters in chancery and auditors, act regulating practice in cases 
referred to (acts 1884-85, p. 98), not violative of right of trial 
by jury. Mahan vs. Cavender et al, 118. 


. Same: Trial by jury, right of in chancery cases not constitutional 
right. did. 

. Private property, constitutional inhibition against taking, not con- 
strain grant of ad interim injunction in favor of owner of fee, 
against railroad with apparently dona fide claim to disputed 
right of way, whether claim be of title or mere license from 
company having title. Davis et al. vs. Cov. & Mac. R. R. 322. 

. Private property, constitutional inhibition against taking, injunc- 
tion against erection of county jail because of injury apprehend- 


ed by neighbors, not authorized by, Bacon et al. vs. Walker et 
al., com’rs, 336. 


6 Judicial system, rule and punishment of one part by another, 
whether constitutional, not decided. Barrett & Caswellvs. Pul- 
liam, justice, 552. ‘ 


CONTEMPT. See Elections, 5; Furisdiction, 11, 12. 


CONTINUANCE. 


1. Voluntary statements under oath by defendant on motion for, per- 
tinent to issue, admissible in evidence. Pledger vs. State, 242. 

2. Absence of witness, motion for because of, strict showing under 
law as to required. Jbid. 


CONTRACTS. 


1. Construction of generally for the court; if ambiguous, meaning 
left to jury. Jilges vs. Dexter, 36. 


2, Same: Not ambiguous in this case, bid. 
3. Substantial purpose of parties to be looked to in construing. /did. 


4. “Signed and sealed” at end of note, followed by signature of maker 
and scroll for seal with “L. S.” written across it, paper a sealed 
instrument. Humphries vs. Nix, 98. 
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. Executory license to cut trees after removal of “scrape,” modified 
by notice not to cut till “stuff’’ removed. Colcord et al. vs. Carr, 
105. 

. Original license by letter to third person, and by oral communica- 


tion from him to licensee, subsequent modification by parol 
effective. bid. 


. Payment of part of debt due, no consideration for promise to de- 
lay collection of balance, Such promise nudum pactum and 
surety not relieved by. Holliday & Co. vs. Poole et al. 159. 


. Bill of goods signed by purchaser, showing articles furnished, ag- 
gregate price, and that freight was to be paid by seller, not nec- 
essarily exhaustive of contract; parol evidence admissible to 
show at whose risk shipment made, and whether title passed on 
delivery to carrier or at destination, DePauw vs. Kaiser & 
Bro. 176. 

. Duty of courts to enforce and upon sufficient grounds to relieve 
from, but no power to make, or when deliberately made to ma- 
terially modify or change. Zwmlin, trustee, et al, vs. Vanhorn, 
315. 

. Same: Title to be held by vendor as security for unpaid purchase 
money, contemplated only by contract of sale, purchaser not 
required, in equity, to give security for forthcoming of rent 
notes taken by him and appropriation of rents todebt. /did. 

. Covenant to keep banks, canals and ditches in good order, etc. 
necessary for rice plantation, etc. evidence to show what was 
such good order, etc. admissible; expressions ambiguous, 
meaning of for jury. Rowland vs. Carmichael, 350. 

. Written contract of affreightment for interpretation by court. S., 
F.& W. Railway Company vs. Pritchard, Matthews & C . 412. 


. Title reserved until purchase money paid, property destroyed by fire 

while in possession of purchaser, but before debt became due, 
loss falls on vendor. Randle vs. Stone & Co., for use, 501. 

14. Construction, where no question of fact involved, is for court, but 
otherwise, such as proper reading of obscurely written word, 
for jury. Brand vs. Lawrenceville Branch Railroad, 506. 

15. Original undertaking, purchase of coffin by one, though for use 
of another, ilis vs. Murray & Word, 542. 

16, Change-bills issued in 1862 and due when presented in sums of 
five dollars or upwards, barred by limitation act of 1869. Coth- 
van vs. City of Rome, 582. 


17. Same: Issue of such bills illegal, under act of December 10, 1841. 
Tbid, 


18. Copy of lease of one railroad by another, agreement to allow use 
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of and dispense with production of original, only effect to dis- 
pense with such production; not of itself to go to jury to prove 
lease. Central Railroad and Banking Company vs. Gamble, 
584. 

19. Futures, money deposited with agent to buy, principal could re- 


cover in action for money had and received. Clarke, Harrison 
& Co. vs. Brown, 606. 






















20. Same: Profits, illegal contract could not be set up by principal to 
recover, or by agents to defeat recovery of money deposited 
with and held by them. did. 

21. Same: Money sued for identical money furnished, or latter min- 
gled by agents with their other deposits, used for filling margins 
and afterwards replaced to credit of principal, not material, 
Lbid. 


22. Same: Executed contract, where both parties iv pari delicto, not 
in this case. bid. 


23 


Same: Illegal contract, this not an action to enforce, but by prin- 
cipal to recover money in hands of agent, did. 


24. Passenger entitled to proper evidence of contract, failure to fur- 
nish caused by mistake of ticket agent, and passenger honestly 
traveling on a ticket he supposed he had purchased, expelled, 
railroad liable. Georgia Railroad vs. Olds, 673. 


25. “Plant” of saw or planing mill, stock of goods in commissary 


store not part of. Liberty County Land, etc. Company vs. 
Barnes, 748. 












26. Construed in this case. did. 


27. Grant of future interest invalid, yet declaration precedent may be 
made which will take effect on intervention of some new act, 
not applicable in this case. did. 


See Broker, 1, 2; Sales, 2; Injunction, 5, 6; Homestead, 4; 
Debtor and Creditor, 13; Railroads, 13, 14; Corporations, 1-7; 
Pleadings, 10-15; Roads and Bridges, 1, 6. 


CORPORATIONS. 


1, Build school-house and carry on schools, corporation organized 

for, bound by cuntract made by superintendent held out as gen- 
eral agent, for publications advantageous to school. Georgia 
Military Academy vs. Estill, 409. 








2. Same: Lease by to superintendent and contracts with him un- 
known, one who contracted with him as agent using usual and 
necessary means for doing work entrusted, not bound by, Jbid. 


3. Same: Principles above especially applicable to agents of corpor- 
ations aggregate. did. 
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4. When charter has been obtained, subscriber to stock contracts 
with reference to it, and number of shares to be subscribed or 
whole capital stock necessary, constitute important element in 
his contract, Brand vs, Lawrenceville Branch Railroad, 506. 


5. Same: Amount fixed by charter not subscribed, or subscribed 
and released, materially reducing capital stock, without sub- 
scriber’s consent, his subscription not enforcible against him; 
this applicable to amount of capital stock fixed in discretion of 
company as condition of the subscription. did. 


6. Same: Condition precedent, some subscriptions made upon, corpo- 
ration in suit against subscriber must show conditions complied 
with or waived. did. 


7. Same: Certain sum fixed by authorities as sufficient to complete 
enterprise, stipulated in contract of subscription, not matter for 
change in their discretion, or by taking into account conditional 
subscriptions, did. 


See Debtor and Creditor, 15. 


COSTS. 


1. Attorney for plaintiff in error in Supreme Court bound for, unless 
pauper affidavit state disjunctively inability of such plaintiff to 
pay. Prater et al. vs, Sears, administrator, 2u. 


See Practice in Superior Court, 23. 


COUNTY COURT. 


1. Forfeiture in of bond to appear at superior court, permissible in 
transferred case, if within jurisdiction asto amount. Weiliams 
et al. vs. McDaniel, governor, 4. 


2. Same: Appeal from, full defence in superior court, and securities 
could show trial and acquittal in county court since forfeiture 
there, except as to costs, did. 


COUNTY MATTERS. 


1. Toll charged, liability imposed upon counties when, does not exist 
when bridge or ferry is free, Arline, next friend, vs. Laurens 
County, 249. 

2. Same: Ferry owned by county and free, county not liable for 
homicide caused by negligence of ferryman or faulty construc- 
tion of boat. bid. 


3. Public bridge, in suit for damages caused by want of proper re- 
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pairs to, erection of must be alleged and shown to have been let 


to lowest bidder, and that bond required by law was not taken. 
Lhid. 


4. Commissioners of Chatham county empowered to erect and repair 
public buildings ; conduct of as to, or levy of exorbitant or un- 
necessary tax, reviewed by superior court at instance of tax- 
payers, if discretion abused. Bacon et al. vs. Walker et al., 
com’rs, 336. 


5. Same: Necessity for jail and reasonableness of its erection, discre- 
tion as to in commissioners; no fraud, irreparable injury or 
abuse of discretion, court will not interfere. did. 


6. Same: County jail not fer se nuisance; erection of not enjoined, 


because injury apprehended by persons living in neighborhood. 
Tbid. 







7. Liquor license, power to grant in discretion of county commis- 
sioners, issued by their clerk without their express order or 
knowledge, void. Thorn vs, City of Aflanta, 661. 
















See Officers, 1, 2, 3; Roads and Bridges, 1-6. 
COURTS. See Practice in Superior Court, 1, 12. 


CRIMINAL LAW. 


1. Bond to appear in superior court, case subsequently transferred to 
county court, sureties bound for appearance in latter and bond 
forfeited there, if within jurisdiction as toamount. Williams et 
al, vs. McDaniel, governor, 4. 





2. Same: Appeal to superior court, judgment suspended and case 
open for full hearing. did. 

3. Same: Sureties could defend by showing trial and acquittal in 
county court since forfeiture there, except as to costs. did. 

4. Stolen hogs found in pen of defendant near his house, re-marked 
and attempt made to obliterate marks of owner, who identified 
same, verdict of guilty upheld. oknson vs. State, 68. 

5. If malice exist a moment before killing, malice aforethought in 
law, not error to charge. Cook vs. State, 96. 












6. Gaming with chips bought on credit and representing money, con- 
viction required. Robinson vs. State, 101. 


~I 


. Gaming at place charged at any time within two years, State may 
prove, though particular day named in accusation. did. 

8. Subpana duces tecum not good to compel judge of court of record to 

produce records before grand jury. Failure to produce no con- 

tempt. Zn re Lester, mayor, 143. 
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. Indictment or presentment by grand jury, testimony in particular 
case against party charged with specified offence, necessary to. 
Ibid. 

. Case pending or to be brought before grand jury, subpana duces 
tecum may issue, but casc must be specified. did. 


. Common enterprise or purpose to make unlawful attack, error to 
charge as to responsibility of person participating in, evidence 
not showing enterprise or purpose not defensive, or embracing 
attack upon prosecutor after he had ceased to occupy offensive 
attitude, Spencer et al. vs. State, 155. 


. Same: Common purpose, formed suddenly in emergency, to de- 
fend with even too much force, not render one participant re- 

sponsible for offensive acts done by the other alone after defence 

accomplished, and while original assailant is retreating. /did, 

. All races and classes alike bound to keep peace and observe law. 

Superintendent of plantation no right to terrify laborers and 

their families of whatever color. did. 


. Hog-stealing, evidence sufficient to identity property and prove 
theft. Stevens vs. State, 310. 


. Agreement in open court that accusation should be amended to 
charge larceny from house, after jury sworn, prosecuting officer 
discovered that accusation, as amended, alleged that property 
belonged to accused instead of prosecutor, further amendment : 
to cover defect permissible. Barlow vs. State, 448. 


. Burglary, though accusation and facts make case of, yet if case 


made of larceny from house also, defendant may be convicted 
of latter. bid. 


. Confessions admissible; defendant told he had been good worker 
and his employer wished to help him, and afterward that it 
might be better for him to tell his employer; and though after- 
ward told he had better tell truth where he then was, as witnesses 
might be brought from elsewhere to tell what he said there, but 
if he said anything to tell the truth. Valentine vs. State, 470. 


Same: Other inconsistent confessions in this case, not resulting 


from said statements to defendant, convicting him of murder. 
Tbid. 


. Right of jury to recommend imprisonment in ‘conviction for mur- 
der, not restricted by charge that, if defendant was convicted, it 
was for jury to say whether the facts, whether all the circum 
stances, warranted such recommendation. /did. 

. Same: Substantial repetition of same charge, when jury returned 
stating failure to agree arising out of question of recommenda- 
tion, not error. did. 


. Indictment, counts for felonies cannot be joined in with others for 
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INDEX. 


misdemeanors, especially where offences are of different char- 
acter. Doyle vs. State, 513. 
Robbery not same character of offence as larceny from person, or 


cheating and swindling. Element of force in robbery, lacking 
in others. bid. 


Statement of defendant may be contradicted by disproving facts 
stated, but does not alone authorize impeachment by proof of 
his general bad character, etc. did, 

. Money filched from person by artifice, no force used, conviction 
of robbery wrong. did. 

Confessions, whether voluntarily made, question apparently with- 
drawn from jury by charge, error, but not material in this case. 
Pascal vs. State, 596. 

Rape and assault with intent to, care to be used in regard to charges 
of. Credit to be given testimony of injured female discussed. 
Smith vs. State, 705. 

Liquor furnished by defendant’s emplové without his knowledge 
or consent, not sufficient defence to charge of selling liquor to 
minor, Boatright vs. State, 717. 

Same: Verbal direction by father to defendant to send liquor by 
minor son, refusal to charge as sufficient defence proper, where 
indictment not for such sales, but for selling to minor liquor 
drunk by him atthe bar. bid. 

Tippling-house door open on Sunday, proprietor’s clerk and an- 
other seen within, high fence around house with gate also open, 
verdict of guilty of keeping open on Sunday not contrary to 
law and evidence. Klug vs. State, 534. 

Defendant’s statement may be contradicted by showing conflicting 
statements by him before magistrate. bid. 

Same: Attention called to time and place of making such state- 
ments, rule requiring not applicable to defendant’s statement. 
Ibid. 


Defendant’s statement, charge as to weight to be given it proper in 
this case. did. 


Clerk of accused and person seen in house with him not produced, 


noterror to charge defendant had power as fully as State to com- 
pel attendance of witnesses, did. 


Keeping door open on Sunday the crime; no excuse that it was 
kept open to dry room or goods. bid. 

No knowledge that door was open, and no consent thereto, ex- 
press or implied, proprietor must show to shield himself on 
ground that act was that of his clerk. did. 


Furnishing quart of liquor as a gift, though alleged to b2 for use of 
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sick woman, criminal where law prohibited furnishing as well as 
sale. Dukes vs. State, 738. 

. Burglary, incomplete building in which carpenters deposited tools, 
protecting by closing outer doors and fastening windows with 
canvas frame, place of business under code and subject of. 
Grimes vs. State, 762. 


. Same: Canvas frame broken, house entered and tools stolen, 
burglary. bid. 

. Opening door, though not latched or fastened, or breaking pane, 
or hoisting window and entering, breaking under the law. /did. 

. Possession of some of stolen tools shortly after burglary and failure 
to satisfactorily account for same, that others were found with 
fellow-lodger, who ran away when accused, not sufficient to ac- 
quit defendant. did. 

. Principals in first and second degree punished alike, no distinction 


between necessary in indictment. Act ofone act of all. Leonard 
vs. State, 764. 


. Shooting at another, person present aiding and abetting another 
in, properly convicted of. did. 

. Duty of court to direct jury as to law, not error to charge without 
qualification. alone vs. State, 767. 

. Malicein mind of slayer at moment of killing, moving him to kill, 
killing is murder. did. 

. Stabbing after assault on defendant, or induced not by malice but 
by sudden passion, excited as stated in section 4324 of code, or 
by equivalent circumstances, killing reduced to voluntary man- 
slaughter. bid. 

. Indictment for assault with intent to murder, defendant may be 
convicted under of stabbing, or assault and battery. did. 


. Confessions, if improperly admitted, not material in this case, not 
error to fail to charge upon force of, no request being made. 
Ibid. 

. Belief of defendant, as to necessity to use knife must be support- 
ed by reasons, though offence might be justified or mitigated 
by defendant’s maimed condition. did. 

. Indictment for assault with intent to murder, charging that de- 
fendant with knife, a weapon likely to produce death, did, un- 
lawfully, etc. assault, beat, cut and stab prosecutor with intent 
to kill him, sufficient, did. 

. Same: Such indictment not objectionable either as charging two 
offences, or not distinctly specifying what use was made of the 
knife. did, 

V 77-53 
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51. Obtaining credit for goods by false representations, accusation not 
sustained by evidence in this case. atteree vs. State, 774. 

. Same: Misrepresentation as to employer, but. not as to time when. 
wages would be paid, and actual employer solvent, but paid 
wages later in month than corporation stated, to be employer, 
charge not sustained, though party extending credit swore he 
knew time when wages were paid by latter and that credit was 
induced by the false statement. did. 

. Defendant’s statement, charge as to approved. bid. 


. Accusation not in language of code, but stating offence so distinct- 


ly as to be understood by jury, motion in arrest of judgment 
overruled. did. 


See Lidel, 3,4; Witness, 8, 9; Liquors, 2. 
CROPPER. See 7yvover, 5. 


DAMAGES. 


1. Plaintiff in trover with bail, who has given bond and taken prop- 
erty, failing in his suit or dismissing it, defendant electing to 
take ft. fa. for value of property and its hire, estimate of value 


in affidavit of plaintiff apparently correct measure of damages. 
Marshall vs. Livingston, 21, 


2. In lieu of specific performance, obtainable in equity, when prop- 
erty cannot be restored in kind, only when case for specific per- 


formance is clearly made out. Prater et al. vs. Sears, adminis- 
trator, 28. 


3. Levy on properiy other than pointed out, if special damage, offi- 
cer liable. Barfield vs. Barfield et al. 83. 

4. Prosecution for felony not condition precedent to recovery of 
damages for personal injury. Powell et ux. vs. Aug. and Sum. 
R. R. Company, and vice versa, 192. 

5. Impaired health and ability to labor attributable to injury, when 
evidence shows may endure through life, mortuary tables ad- 


missible on element of time involved in computation of dam- 
ages. Jbid. 


6. Same: Maternal hopes disappointed, under charge as given, not 
necessary to caution jury against allowing damages for. /did. 

7. Two verdicts, both for heavy damages and second for more than 
twice the amount of first, judicial mind may, in this case, be 
justified in suspecting bias, and grant of new trial for excessive 
verdict not interfered with. /did. 


8, Same: Right to recover established and new trial allowed only as 
to amount. J/did. 
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g. Aggravated false imprisonment, not case for nominal damages; 
verdict for $25,00 too small. Potter vs. Swindle, 419. 


10, Expulsion of passenger, caused by mistake of ticket agent in fur- 
nishing wrong ticket, railroad liable. 
Olds, 673. 


11. Same: Expulsion accompanied by insult from conductor and other 
aggravating circumstances, exemplary damages recoverable. 


Verdict for $1,000.00 not excessive in this case. 
voad vs. Olds, 673. 


Georgia Railroad vs. 


Georgia Rail- 


See Railroads, 1, 2, 9-11, 14-16, 20-22, 37; False Imprison- 


ment, 1-3; Pleadings, 9; Husband and Wife, 10; Municipal 
Corporations, 10. 


DEBTOR AND CREDITOR. 


1. Suit against two for machinery furnished, machinery ordered by 
one but trade not consummated until delivery and that not to be 
made until after certain payment, which was made by the other, 
delivery not made until after importunity by such other in let- 
ters treating both as common debtors, verdict against both de- 
manded. Crockett & Sons vs. Roebuck et al., and vice versa, 16. 

. Assignment for benefit of creditors, schedule not appearing com- 
plete, and affidavit thereto not so stating, but stating it to be just 
and true, void. Fort et al. vs. Martin Tobacco Co. et al. 111. 


. Same: Assignment void, could not be perfected after filing of bill 
to set aside. did. 


. Same: Schedules of assets and creditors must be sworn to sepa- 
rately. bid. 


5. Judgment against common debtor by one creditor, another cannot 
set aside, except for fraud, without negligence on part of such 
other. Mahan vs. Cavender et al. 118. 


. Same: Usury in debt put in judgment, not enough to establish 
fraud and avoid judgment. did. 

7. Exempt personalty, beneficiaries entitled to use of damages for 
conversion as freely as of property converted. Creditors no 
right to have fund invested. Harrell et al. vs Harrell et al. 130. 

8. Business of intestate continued by administrator, suits against for 
debts contracted therein and also for debts of intestate, bill to 
marshal assets lies. Stephens, adm’r, vs. Fames et al. 139. 

g. Same: Debts ofintestate enjoined until accounts of administrator, 
including debts incurred in continuing business, settled. /did. 

10. Same: Individually liable for debts incurred in continuing busi- 
ness, administrator is, but he may charge estate with such as 
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proper, but holders of such debts not enjoined; rank of all 
claims fixed by final decree. bid. 


11. Vendor giving bona for title and taking notes payable in four in- 
stalments, partial payments made on first twoand purchaser in- 
solvent, by equitable proceeding on common law side of court, 
may have judgment for indebtedness and decree for sale of land, 
payment of instalments due and final application of surplus to 
instalments remaining. Littleton vs. Spell, 227. 

12. Same: Deed to the land, plaintiff could file without direction of 
court. did. 


13. Promise by one to pay debt of another to third (not party to the 
agreement), on sufficient consideration, creates relation of 
debtor and creditor between first two; debt due third, not paid 
and reduced to judgment, collectible from promissor by garn- 
ishment. Martin vs. Copeland, 374. 


14. Property sold, paid for and delivered before suit, not subject to 
judgment against original owner. Hirsch vs. Fleming et al. 594. 


15. Creditors of bank, becoming such after notice of transfer of all the 
capital stock by one who owned it to new company was pub- 
lished, and who neither knew nor relied on conduct of original 
stockholder, no right of action against him, he having acted 
in good faith. Morgan et al. vs. Brower, 624. 

16. Same: Evidence admissible to show real character of transaction, 
bona fides, and surrounding circumstances. did. 


See Jnjunction, 4-6; Contracts, 13. 
DECREE. See New Triel, 4; Jllegality, 5, 8. 


DEEDS. 


1. Mistake not corrected in equity so as to convert voluntary deed 
into one on valuable consideration, after lapse of eighteen years. 
Prater et al. vs. Sears, administrator, 28. 


2. Same: Mistake in voluntary deed not corrected, nor specific per- 
formance, when corrected, decreed against heirs of grantor. 
Ibid. 


3. Marshal’s deed not inadmissible because signed by marshal by 
deputy. Ausley vs. Hart, 42. 


4. Deed dated in 1838, attested by magistrate not commissioned until 
1841, and on paper bearing water-mark “1§40,” strong suspicion 
of forgery justified. Patterson vs Collier, executor, 292. 

5. Usurious debt, deed nominally in payment, but really as security 
for, creditor agreeing to reconvey, tainted with usury and void. 
Baggett et al. vs. Trulock, 369. 
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6. Grantor weak bodily and mentally, and greatly under influence of 
relative grantee, on proceeding to set deed aside, transac- 
tion should be shown fair, free from fraud and undue or im- 
proper influence. Frizzell vs. Reed, guardian, et al. 724. 


7. Strength of mind and reason equal to full and clear understand- 
ing of nature and consequences of act in making deed, grantor 
with to be considered sane, without insane, abstractly correct, 
but too favorable a charge to defendant in this case. /did. 

8. Same: Grantor’s mind, condition of during whole time of trans- 
action, proper to be considered by jury. did. 


See Evidence, 42, 44, 83, 84; Equity, 16,18; Levy and Sale, 5. 


DISTRESS WARRANT. Sce Landlord and Tenant, 1, 2 


“=e 


DIVORCE. 


1. Petition to superior court for, also for injunction, and latter 
granted, court could proceed to grant divorce as at law. Schooler 
vs. Schooler, 601. 

2. Same: Power exercised as to injunction that of court of equity, 
and as to divorce that of court of law, both powers being in 
same court, did. 


DOMICILE. See Husband and Wife, 2. 


DOWER. 


1. Homestead by widow and then dower in same land, sale by ad- 
ministrator of balance of homestead not covered by dower, 
without objection by widow, homestead still good against judg- 
ment creditor of widow and her life estate not subject to levy. 
Lee vs, Hale, i. 


2. Same: Homestead invalid as to adult heirs. did. 
See Administrators and Executors, 17. 
EASEMENTS. See License, 3, 4. 
EDUCATION. See Corporations, 1, 2. 


EJECTMENT. 


1. Prior possession alone, plaintiff in may recover upon against one 
who subsequently acquires possession by mere entry. Rule . 
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same where bill in equity filed as equivalent of action of eject- 
ment, resort to equity being made necessary by insolvency of 
trespasser. Nolan vs. Pelham, 262. 


See Evidence, 39, 40, 42. 


ELECTION. See Liens, 3. 


ELECTIONS. 


1. Returns examined and commission issued by governor, acts be- 
longing to executive department and not to be inquired into by 
the courts. Corbitt vs. McDaniel, governor, ex rel. Cornelius, 544. 


2. Same: Quo warranto, alleging returns showed relator elected 
ordinary, but by mistake consolidation gave plurality to respond- 
ent, who has been commissioned by governor, dismissed on de- 
murrer. bid. 


3. Same: Quo warranto may lie, under section 3203 of code, as to 
matters not passed on by governor and which he is not required 
to pass on. did. 


4. Stock-law election, duty of ordinary to declare as result that fence 
or stock-law had majority ; if he do so, no appeal from decision; 
refusing to declare result at all, mandamus is remedy. Stew- 
ard, ordinary, vs. Peyton, 668. 

5. Local option liquor election, ordinary may be compelled to declare 
result of, but not any particular result, Not to be punished for 
contempt because result not declared as desired by relators in 
application for mandamus. State, ex rel. Malcolm et al., vs. 
Thrasher, ordinary, 671. 


EMINENT DOMAIN. See Constitutional Law, 4. 


EQUITY. 


1. After lapse of eighteen years, equity will not correct mistake so as 
to convert voluntary deed into one for valuable consideration. 
Prater et al. vs. Sears, administrator, 28, 

2. Mistake in voluntary conveyance not corrected against heirs of 
grantor, nor will specific performance of it, when corrected, be 
decreed. /did. 

3. Damages in lieu of specific performance, when latter cannot be 
had, not obtainable in equity unless case for specific perform- 
ance made out. did. 


4. Specific performance, to obtain complainant must make clear case. 
Tbid, 
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. If account, consideration of promised deed, be out of date, equity 
will not seize jurisdiction to put it in date. did. 


. Jurisdiction to correct mistake and compel specific performance 
existing, equity will give damages in lieu of property which 
could not be returnedin kind. did. 

. Bill to marshal assets, suits against administrator for debts incurred 
in continuing business of intestate and for debts of intestate, 
case for. Stephens, administrator, vs. Fames et al. 139. 


. Same: Debts of intestate enjoined, but others not; rank of all 
claims fixed by final decree, did. 


. Equitable relief may be had at law. No requirement that proceed- 
ings for shall be begun thirty days before term; twenty suffi- 
cient. Littleton vs. Spell, 227. 

Ejectment, bill in lieu of made necessary by insolvency of tres- 
passer, rule that plaintiff may recover upon prior possession as 
against trespasser applicable under, Nolan vs. Pelham, 262. 


Contracts, court of equity no power to make or materially alter 
when deliberately made. Twumlin, trustee, et al. vs. Van- 
horn, 315. 


. Receiver and injunction, power to order to be cautiously exercised 
and only inclear and urgent case. Especially where plain and 
adequate legal remedy. did. 


. Deed of marriage settlement, equity has jurisdiction of bill to can- 
cel, and having also jurisdiction of parties, decree binding on 


parties and privies, whether proper or not, until legally set aside. 
Gefken vs. Graef, 340. 


. Same: Bill by wife to cancel deed of marriage settlement convey- 
ing property to trustee for her and children, children proper 
parties to, and though minors, if non-resident, they might be 
served by publication, did. 


. Same: Decree vesting title in wife, subsequent purchaser from her 
could not resist specific performance on ground that this was 
defect in her title. did. 


. Lost deeds and other writings, jurisdiction to establish concurrent 
in equity and at law. Fulghamet al., executors, vs, Pate, admin- 
istrator, 454. 


. Jurisdiction acquired to establish deed, persons resident in dif- 


ferent counties interested and all parties before the court, full 
relief decreed. did. 


. Sale by married woman to husband not allowed by superior court, 
though void, deed to effect is cloud on title and bill to have it 
delivered up and cancelled r~* without equity. did. 

. Land lying in another county involved, bill filed in county where 
substantial defendant resides, not demurrable because of. /did. 
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20. Specific performance sought of parol contract as to land, claimed 
to have been bought of one who had since died, evi:.ence that 
while in life he stated that land belonged to complainant, who 
was tien in possession, and put valuable improvements on it, 
sufficient to sustain decree for. Lockhart vs. White et al., execu- 
tors, 786. 


21. Same: Contract admitted by both parties, or by respondent in his 
answer, error to charge as necessary in this case. did. 


See Jujunction, 4-6; Constitutional Law, 2,3; Administrators 
and Executors, 19; Principal and Agent,9; Venue, 2, 3; 
Liens, 3; Furisdiction, 10; Mortgages, 6, 7. 


ESTATES. See Wills, 1, 2,8-10; Husband and Wife, 5. 


ESTOPPEL. 


1. Possession of property obtained on faith of bond, principal not 
allowed to show bond not given in time required by law. Mar- 
shall vs. Livingston, 21, 

2. Surety on bond to dissolve garnishment cannot plead supposition 
when signing bond, not induced by opposite party, different 
from effect of bond. Nevin vs. Fouche’, assignec, 47. 


EVIDENCE. 


1. Of fraudulent representations inducing suretyship, not violation 
of rule as to contradicting or varying written instrument. 
Marchman vs. Robertson, Taylor & Co. 40. 


. Marshal’s deed not inadmissible because signed by marshal by 
deputy. Ansley vs. Hart, 42. 


. Irrelevant but immaterial admitted, not ground for new trial. 
Lhid. 


. Evidence of prosecutrix in bastardy case, only admissible for im- 
peachment in trial for fornication ;no foundation laid, properly 
rejected. Hollis vs. State, 74. 

. Subpana duces tecum to produce in superior court information 
docket of his court, judge of court of record not subject to. Zu 
re Lester, mayor, 143. 

. Same: Mayor’s court, officfal action of shown only by records; 
shown before grand jury, in specified case, by certified copy. 
Record not removed by subpena or notice to produce. bid. 

. Same: Grand jury, subpena duces tecum may issue in case pend- 
ing, or to be brought before, but case should be specified. did. 

. Same: Indictment or presentment by grand jury, evidence against 
party charged with specified offence necessary to. bid. 
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g. Same: Witness cannot be subpoenaed to testify before grand jury 
as to general knowledge of violation of penal laws. did. 


10. Conclusions reached by committee of grand jury who examined 
accounts of county treasurer, irrelevant on trial of illegality by 
him to fi. fa. issued by ordinary against him as defaulter. Price 
et al. vs. Douglas County, 163. 


. County treasurer failing to keep books, accounts, etc. and 
file statement required by law, on trial of illegality to execution 
against, could not substitute evidence of lower character for re- 
cord he was required to make and deposit. did. 


. Execution against treasurer and his sureties, levy only on 
his property and illegality by him, they could not introduce 
bond, or show default occurred before they signed it. did. 

. Interrogatories ruled out on ground that place of execution did 
not appear, contrary not shown, ruling presumed correct. De- 
Pauw vs, Kaiser & Bro. 176. 


. Interrogatories rejected cannot be brought to Supreme Court as 
part of brief of evidence, did. 


. Bill of goods signed by purchaser, showing articles purchased, 
aggregate price and that freight was to be paid by seller, not 
necessarily exhaustive of contract; parol evidence admissible to 
show at whose risk shipment to be, and whether title passed on 
delivery to carrier, or not until safe arrival at destination, Jdid. 

. Colloquy between court and counsel as to propriety of question 
asked witness, but question allowed, right of cross-examinat’>n 
not abridged. Tift vs. Fones, 181. 


17. Directly responsive to counsel’s question, when evidence is, he 
cannot object. did, 


18. Matter in a question which might make it leading already fully 
disclosed by witness, objection to question as leading not good. 
Lhid. 


19. Cross-interrogatory clearly answered by implication, failure to an- 
swer expressly not oblige suppression or exclusion of direct 
and answers, Powell et ux. vs. Aug. & Sum, R. R. Co. acd 
vice versa, 192. 


20. Female witness, though party and residing in county, not obliged, 
as general rule, to attend court in order to testify. did. 


21. Objectionable, unless all evidence of witnesses is, ~bjectionable par‘ 
should be specified in motion for new trial or bill of exceptions. 
Ibid. 

22. Matron forty years old, witness being, questions as to whether or 
not plaintiff suffered abortion and whether or not flooding was 
caused thereby, not so leading as to require exclusion of an- 
swers. J/did. 
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. Condition of injured party after suit brought, medical evidence as 
to admissible to show nature and effect of injury, and whether 
temporary or permanent. did. 

. Injury resulting in abortion, evidence as to consequence of upon 
mother’s future health is evidence as to past and not future in- 
jury. bid. 

. Medical witness, question to as to how certain troubles would af- 
fect nervous system, is inquiry as to individual opinion of; 
though not confined to nervous system of female plaintiff,ques- 
tion relevant in this case, did. 

. Mortuary tables admissible to aid jury in dealing with element of 
time, when there is evidence to show effect of injury may be 
permanent. did. 


. Declarations of plaintiff’s father several days after injury, though 
he was present when it occurred, not evidence against her. 
Lhid. 

. General manager of railroad, statements of as to condition of road- 
bed, made in line of his duty to know same, and upon being in- 
formed of wreck by agent of railroad, admissible. Avogg vs. 
A. &d W.P. R. R. et al. and vice versa, 202. 


. Same: Such statement dum fervet opus, and also admissible as 
showing knowledge of corporation of improper construction 
and condition of road. did. 

. Same: Statement of, while at scene of wreck and pursuing inves- 


tigation, as to cause of same, admissible as part of res geste. 
Ibid. 


. Conductor on engine at time of accident, statement. by to witness 
of what engineer told him as to its cause, inadmissible. £. 7., 
Va. & Ga. PR. R. vs. Maloy, 237. 

2. Statement by party injured shortly before death, not at or near 


time of accident so as to be admissible as part of vcs reste, in- 
admissible. did. 


. Dying declarations not admissible in civil cases. did. 


. Voluntary statements under oath by defendant on his motion to 

continue, pertinent to issue, admissible. Pledger vs. State, 242. 
5. Conversations between persons alleged in defamatory matter to 
have been wronged by real estate agent, the assistant of such 
agent and the owner of house in question, admissible to show 
falsehood of charge published. did. 


. Same: Conversations relating only to transaction alleged by de- 
fendant to have been reported to him, and occurring prior to 
his connection with the matter, his absence at time of immate- 
rial. did. 
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37. Proprietor and publisher of paper containing defamatory mat- 
ter competent witness;if he refused to testify or state name 
of author, he might be considered author, indicted and punished 
as such, and moreover punished for contempt. did. 

38. Indictment for same offence not available to justify refu- 
sal to testify at all; privilege as to tesifying to facts tending to 
criminate himseif not being claimed. did. 

39. Complainant in bill in equity filed in lieu of ejectment, contract 
between and third parties who claimed title to make complain- 
ant quit-claim deed, pertinent to show entry by in good faith 
and peaceably. Nolan vs, Pelham, 262. 


. Same: Letter from attorney of such parties recognizing com- 
plainant’s right to possession, also admissible, If admissibility 
doubtful, no harm done. Jdid. 

. Objection to, not made or ruled upon in court below, not consid- 
ered in Supreme Court. did. 

. Deed forming part of chain of title under which complainant 
claimed, admissible. did. 

. Chain of titles seen by complainant in hands of attorney perfect, 
if error to permit complainant to so testify, defendant not hurt 
in thiscase. did. 

. Deed, existence and loss of and exhaustive search for left in doubt, 
parol evidence of contents properly excluded. did. 


. Sufficient to identify stolen hog and prove theft. Stevens vs. 
State, 310. 


. Same: Hunting for hog as stolen property by its owner, evidence 
of in this case admissible. did. 


. Execution, evidence that another had an interest with plaintiff in, 
properly ruled out in garnishment case, no transfer of, or of 
judgment on which based, being shown. Counally vs. Rice, 313. 


. Affidavits, objection to as not procured and furnished within 
agreed time overruled, presumed to have been so procured and 
furnished, contrary not appearing. Davis et al. vs, Cov. & 
Mac. R. R. Co, 322. 

. General objection to affidavits, because facts stated in illegal and 
irrelevant, not sustained if any facts stated are legal and rele- 
vant. did, 

. Rebutting testimony, defined. /did. 


. Secondary, reception of on hearing of injunction somewhat dis- 
cretionary; exhaustion of all means of discovering primary, 
not absolutely necessary to require. did. 


. Illegal testimony admitted, afterwards ruled out with proper 
caution to jury, unless damage shown, not good ground for new 
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. Witness remaining in court and hearing evidence, all witnesses 





trial. Damage not inferred in civil case. Rowland et al. vs. 
Carmichael, 350. 


Covenant “to keep banks, canals and ditches in good order, etc.” 


necessary for rice plantation, etc., evidence what would be 
good order, etc. admissible. did. 


54. Creditor only witness, his testimony as to usurious element of 


contract bearing two constructions, that least favorable to him 
adopted. Baggett et al. vs Trulock, 369. 


Shipper’s agency undisclosed, statement by at time of shipment, 
of what damages if goods lost, admissible to show value. S., 
F. & W. Rwy. Co. vs. Collins, 376. 


. Safe coupling, what prevented him from making, question to, 


and that train was coming back too fast and that was whole 
cause of it, answer of plaintiff suing railroad for injury in 
coupling cars allowed and admitted. Ga. R. R. vs. Bryans, 429. 


Party having evidence in his power to repel charge or claim, 
omitting to produce it, presumption supplied that same is well 
founded; stronger where party, having more certain and satis- 
factory, relies on weaker and inferior evidence. S., F.d. W, 

wy. vs. Gray, 440. 

Confessions admissible, though defendant told his employer 
wished to help him, afterward that it might be better for him 
to tell his employer, and afterward that he had better tell 
truth where he was, as witnesses might be brought to testify as 
to his statement elsewhere, but if he said anything to tell the 
truth. Valentine. vs. State, 470. 


Same: Other inconsistent confessions, in this case, convicting 


of murder and not induced by said statements to defendant. 
Tbid. 


. Newly discovered, merely cumulative, not ground for new trial. 


Hart vs. Fackson, 493. 


. Prisoner’s statement, disproving facts stated permissible, but not 


alone justification of impeachment by evidence of his general 
bad character, etc. Doyle vs. State, 513. 


. Cross-examination restricted where object in seeking testimony 


not apparent, and no statement made that counsel expected 
to prove fact by witness. Etheridge, surviving partner, vs. 
FTobbs et al. 531. 

Same: So where relevancy of fact sought to issue on trial not 
made to appear, did. 


Newly discovered evidence coming from witness sworn on trial, 


new trial not granted for, especially where cumulative and 
impeaching. did. 
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having been put under the rule, not allowed to testify after 
testimony closed. did. 


Administrator, suit against on note of intestate, plaintiffs can- 
not testify even to disprove testimony of witness as to his 
seeing horse delivered to plaintiffs, in intestate’s life-time, as 
payment. Skelton et al., survivors, vs. Richardson, adm’r, 546. 


. Auditor’s report of doubtful meaning, though unexcepted to, 
guardian’s returns referred to in considered to elucidate. 
Sutton, adm’r, et al. vs. Williams et al., etc. 570. 


. Count in declaration alleging that railroad sued was using, con- 
trolling and running railroad where injury occurred, without 
specifying form of contract under which it was so running 
and controlling, evidence of fact of such use and control by 
defendant sustained count, and sufficient, without further 
proof on this point, to maintain action. C. Rk. R. & Bkg. Co. 
vs. Gamble, 584. 

. Venue sufficiently proved, allegation that injury done in Talbot 
county, and evidence of its occurrence between two points both 
on line of railroad in that county. did. 


. Judicial cognizance taken that places named, where there are 
postoffices, located in certain county, bid. 


. Interrogatories objected to on trial, but objection known to object- 


ing party before trial and no written notice given, motion to 
suppress testimony too late, did. 


. Minutes of county commissioners, absence from of order directing 
license to issue, provable by clerk of board; also, that he issued 
license under supposed verbal authority. Mayson vs. City of 
Atlanta, 662. 


. Municipal ordinances not such general laws as courts compelled 
to notice judicially. did. 


. Roots of tree negligently left above sidewalk, suit against city for 
injury caused by tripping over, evidence that another tripped 
and was thrown by same roots some days previously, admissi- 
ble. Gilmer vs. City of Atlanta, 688, 


. Same: Opinion of witness, that person could easily trip over roots 
on very dark night, properly rejected. /did. 

. Admissibility doubtful, should be admitted, and weight and effect 
left to jury. did. 


. Immaterial, admitted or rejected, not cause for new trial. Thomp- 
son et al. vs. Thompson, 692. 

. Letter, proof sufficient to admit in this case, independent of proof 
of handwriting, though person to whom authorship attributed 
Genied knowledge of. Smith vs. State, 705. 
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79. Same: Proof of handwriting resorted to, to show execution of a 
paper, in absence of direct evidence; in such case witness may 
testify as to his belief who swears that he knows or recognizes 
handwriting, but source of knowledge is question for investiga- 
tion going entirely to weight and credit of evidence. did. 

80. Same: Letter proved, others compared with first by experts who 
testified to opinion that all were in same handwriting, probably 
admissible. did. 

81. Injured female, degree of credit to be given testimony of, in case of 
rape and assault with intent to rape, discussed. /did. 

82. Interrogatory, notice served after filing but on same day and ten 
days allowed to cross before commission issued, propely ad- 
mitted. Malcne vs. Robinson, 719. 

83. Opinions as to sanity of grantor, witnesses who saw her and heard 
her talk could state, based on such facts; jury to determine 
whether reasons satisfactory. Frizzell vs. Reed, guardian, 724. 


84. Bill to set aside deed, defendant not competent witness as to what 
occurred between himself and grantor, she being dead. /did. 

85. Statements of witness conflicting with his testimony, admissible to 
contradict him. First National Bank of Winston, N. C., vs. At- 
lanta Rubber Co, 781. 

86. License to erect dam or flood land of another not shown, evi- 
dence of expenditures made by trespasser before or after tres- 

pass, not admissible. DeVaughn vs. Minor et al. 809. 
























See Witness, 3, 13-15; Libel, 2; Pleading, 10, 11; Contracts, 18; 
Levy and Sale,5; Debtor and Creditor, 16; Attorney and 
Client, 6, 7; Criminal Law, 30-33. 


EXECUTIONS. 





1. Entries on to be recordedon docket of, act of Oct. 15th,1885, requir- 
ing, not applicable to judgments obtained before its passage. 
Clanton et al. vs. Estes et al. 352. 


2. Stale, lapse of year from entry of levy on realty until property 
seized and advertised for sale, levy not. Terry vs. Bank of 
Americus, 528. ; 








See Evidence, 47. 
FACTORS. See Principal and Agent, 1; Vendor and Purchaser, t. 


FALSE IMPRISONMENT. 


:. Arrest by sheriff without warrant or other authority, but simply on 
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request of authorities of another county, made out of sheriff’s 
county, plaintiff tied, handcuffed and thrown into jail of county 
of sheriff’s residence, then sent to county from which request 
came and there discharged as not person wanted, verdict against 
sheriff demanded. Mitchell, sheriff, et al. vs. Malone, 301. 

2. Same: Honest mistake as to identity, or prudence in ascertaining 
truth, mitigate damages, but not entirely defeat recovery. /did. 

3. Same: Exemplary, actuai or nominal, whether damages should be 
in such case, no opinion expressed. /did. 

4. Arrest without warrant, though justifiable, detention longer than 
reasonable time to procure warrant, handcuffitig and incarcer- 
ating in another county for days, under no warrant, false im- 
prisonment; verdict for $25 damages no compensation, Potter 


vs. Swindle, 419. 
FENCES AND STOCK. See Elections, 4. 
FERRIES. See County, Matters, 1, 2. 
FERTILIZERS. See Sales, 2. 


FORGERY. See Deeds, 4. 


FRAUD. 


1. Suretyship induced by fraudulent representation of payee and 


mortgagee, contract of surety void. Marchman vs. Robertson, 
Taylor & Co. 40. 


. Signing of note by surety, induced by false representations by 
payee that surety’s brother requested him to sign and would 
then sign notes of his, fraud with damage, and surety not bound. 
Holliday & Co. vs. Poole et al. 159. 


. Alteration in promissory note, fraudulent intent and materiality 
not shown in this case. Pritchard vs. Smith, Stewart & Co. 463- 

. Same: Questions of law for superior court on certiorari, when no 
contest as to fact of alteration, or facts from which fraudulent 
intent sought to be inferred. did. 

. Vendor afflicted in body and mind, with little or no will power, on 
proceeding by to set aside conveyance to relative who had great 
influence over her, transaction should be shown to have been 
fair and free from fraud and undue or improper influence. Fréz- 
zell vs. Reed, guardian, et al. 724. 


. Same: Such transaction closely scrutinized, and if slightest fraud 
found, set aside. did. 
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7. Same: After bill filed, written statement made by plaintiff thatit 
was without authority and that she had no cause of action, jury 
might infer, if deed obtained by fraud and improper influence, 
so was statement. did. 

8. Fact material to issue of fraud in knowledge of party who 
fails to disclose it, jury may infer against him; where fact con- 
cealed when he is interrogated as to it, this of itself suggests 
fraud. First National Bank of Winston, N. C., vs. Atlanta Rub- 
ber Company, 781. 

g. Same: Fraudulent assignments, charge as to warranted by facts. 
Ibid. 


See Vendor and Purchaser, 5,6; Debtor and Creditor, 15. 


FRAUDS, STATUTE OF. 


1. Coffin bought by one, though for use of another, undertaking 
of first original, Zilis vs. Murray & Word, 542. 


FUTURES, See Contracts, 19-23. 
GARNISHMENT. 


Surety on bond to dissoive cannot deny effects in hands of gar- 
nishee, or sufficient indebtedness to pay amount recovered. WVe- 
vin vs. Fouche’, assignee, 47. 


. Same: Cannot plead supposition when signing bonds, not induced 
by opposite party, different from effect of bond. /did. 

. Wages of clerk and book-keeper not subject to. Lamar vs. Chis- 
olm, 306. 


. Debt due by garnishee on account of note given and paid by de- 
fendant for license of garnishee, subject to. Connally vs. Rice, 
312, 

. Judgment of plaintiff against defendant and execution thereon, 
neither transferred, evidence in garnishment cause that another 
had an interest therein immaterial. Payment by garnishee after 
judgment against him in favor of plaintiff in execution will 
protect him, did. 


. Promise by one to pay debt of another to third person (not party 
to agreement), on sufficient consideration, creates relation of 
debtor and creditor between first two; debt of third, not paid and 
reduced to judgment, collectible from promissor by him. Mar- 
tin vs. Copeland, 374. 

. Conductor of railroad train not employed to do manual labor, with 
monthly wages subject to deduction for lost time, wages not 
exempt from. Miller & Bussey vs. Dugas, 386. 





INDEX. 849 


8. Merits of answer, garnishee discharged upon, such discharge a 
judgment on issue of indebtedness, and not to be opened save as 
other judgments may be. Marsh, jr. vs. Phillips, jr. & Co. 
436. 

Same: Mere technicality, garnishee discharged on may be served 
again. bid. 

10. Entry of service as on E. W. M. and E. W. M. jr. in fact gar- 
nishee, entry amendable to conform to fact. did. 


11. Good traverse and answer, forming issue, garnishee not in default. 
Lbid. 


GOVERNOR. See Llections, 1, 2, 3. 
GUARDIAN AND WARD. 


1. Surety on guardian’s bond released and new surety given, de- 
cree for devastavit should be against second surety for whole 
liability and against first for liability accruing before his release. 
Sutton, adn’r, et al. vs. Williams et al. etc. 570. 


HIRING. See Bailment, 1. 
HOMESTEAD. 


1. Dower taken in lands set apart as after husband’s. death, sale by 
admininistrator of balance of not covered by dower, without 
objection by widow, homestead still guod against judgment; 
creditor of widow and her life estate not subjected to levy by 
dower proceeding. Lee vs. Hale, 1. 


2. Same: If adult heirs, homestead invalid as tothem. did. 


3. Damages for conversion of exempt personalty, beneficiaries en- 
titled to use of as freely as of property converted. Creditors 
no right to have fund invested. Harrell etal. vs. Harrell et al. 
130. 

4. Waiver of exemption and as part of usurious contract void; 
though contract reduced: to judgment, execution not collecti- 
ble out of exempted property. Cleghorn vs, Greeson, 343. 

5. Levy on homestead, statement in entry of that it was made by rea- 
son of affidavit of plaintiff’s attorney that homestead is subject, 
not sufficient evidence that affidavit required by law was made. 
Brantley, trustee, vs. Stephens, 467. 


6. Same: Defect not cured by affidavit, after levy and claim, that, 
to best of knowledge and belief of plaintiff's attorney, debt for 
which execution issued one from which homestead was not ex- 


empt. did. 
v 77-54 
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7. Same: Claim by beneficiaries proper remedy in this case. did. 
8. Same: If proper affidavit before levy, whether contest by coun- 


ter-affidavit exclusive or only cumulative remedy, not deter- 
mined. did. 


9. Married daughter, deserted by husband at time of application, but 
living in county other than that of father’s residence, home- 
stead granted father, as head of family consisting of himself 
and such daughter; void. Walker et al. vs. Thomason et al. 682. 


HOMICIDE. See Husband and Wife, 2, 3; Railroads, 26. 


HUSBAND AND WIFE. 


1. Judgment against husband and wife binds wife; defence by wife 
shouid be made before judgment. Wéingyield et al. vs. Rhea, 
cashier, 84. 


. Living together, his domicile hers. did. 


. Homicide of husband, suit by wife for, number of minor children 
not in issue, nor their means of support. Central R. R. vs. 
Fouse, 393. 


. Same: Measure of damages in such action, since act of 1878, 
not affected by wants of family, but depends solely on value 
of husband’s life. In estimating value by age, health, etc., 
husband’s necessary personal expenses to be deducted; bal- 
ance, reduced to present value, value of life. did. 


. Land conveyed to wife by her father in 1842, not so as to pre- 
vent marital right attaching, afterward, in 1845, deeded by 
husband to wife to induce renewed cohabitation, without 
words settling it to her separate use, evident intention being 
to create trust, from time of execution of last deed her pos- 
session adverse to his, though land jointly occupied. McQueen 
et al. vs. Fletcher, 444. 

. Same: Sale by wife after death of husband, grantee got good title. 
Tbid. 

. Good consideration sufficient to support deed from husband to wife 
no creditor or dona fide purchaser contesting. bid. 

. Lands belonging to husband, wife remaining upon for statutory 
period after. his death, her holding not adverse to their minor 
children. bid. 

. Sale by wife to husband, not allowed by superior court of county 
of wife’s domicile, void. Though only cloud upon title, bill to 
cause it to be delivered up and cancelled not without equity. 
Fulgham et al., exrs, vs. Pate, adm’r, 454. 


. Expenses incurred by wife in consequence of personal injury, not 
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recoverable in action by her alone, unless actually paid by her, 
or proof that she lived separately from husband, was free trader, 
had separate property, or personally undertook to pay the ex- 
penses, or bound herself for them. Lewis vs. City of Atlanta, 
756. 


See Parties, 4; Divorce, 1. 
ILLEGALITY. 


1. Judgment not void but voidable where judge of court with juris- 
diction, is related to party. Illegality not remedy.’ Rogers vs. 
Felker, 46. 


. Levy excessive, illegality does not lie. did. 


. Not remedy for levy on property other than that pointedout. Bar- 
field vs. Barfield, 83. 

. Contract to indulge principal set up by illegality by surety, but 
neither terms, nor. consideration of, nor time of indulgence 
stated, illegality dismissed. Baker vs. Akerman, executrix, 89. 


. Execution, under decree against administratrix and sureties, direct- 
ing money made first out of estate and her property, then out 
of sureties, not ground for illegality by surety, Bowen vs. 
Groover, 126. 

. Same: Conversion by plaintiff in f. fa., after death of administra- 
trix, of enough of her goods to pay decree, ground for illegality 
by surety. did. 

. Same: Surety entitled to have value, or double the value, of 
goods converted applied toexecut’on. did. 


8. Decree, illegality cannot go behind. did. 


. Citation by administrator to distributees to settlement of his ac- 
counts, ordinary no jurisdiction to give judgment against dis- 
tributee overpaid by administrator. Illegality to execution 
issued upon, proper remedy. Echols, adm’r, vs. Almon, ex’r, 
330. 

. Note, “cause of action,” .affidavit stating in general terms that 
same was paid in full, not stating to whom payment was made, 
or whether before or after judgment, demurrable. did. 

. Second affidavit of, failing to allege grounds of did not exist, or 
were unknown, or by reasonabie diligence could not have been 
known ‘when first filed, too late, after dismissal of, to offer 
amendment. Burnett vs. Fouché, assignee, 550. 


. Same: Amendment, even if in time, not alleging due diligence, de- 
murrable. did. 


See Practice in Superior Court, 22, 23. 
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IMPROVEMENTS, See License, 4. 
INDICTMENT. See Criminal Law, 41, 46, 49, 50, 54. 


INFANCY. 


1. Executor discharged, suit against by minor at time of discharge 
must be brought in county of executor’s residence. Cook et al. 
vs. Weaver, executor, 9. 


2. Non-resident defendant, though minor, may be served by publica- 
tion. Gefken vs. Graef, 340. 


3. Bill to cancel deed of marriage settlement conveying property to 
trustee for wife and children, minor children proper parties de- 
fendant. did. 


4. Hirer, though infant, liable as for conversion for use of thing 
hired contrary to contract of hiring, by which property hired 
injured ur destroyed. Malone vs. Robinson, 719. 


See Parent and Child, 2,3; Railroads, 11, 
INJUNCTION. 


1. ‘All questions of fact involved being for jury and no irreparable 
mischief likely to ensue, injunction not granted. Foster, Mil- 
burn & Co. vs. The Blood Balm Co. et al. 216. 


2. Defence at law available to complainant, upon his title as executor, 
against claims for year’s support and dower by widow and chil- 
dren of deceased son of his testator, injunction against such 
claims not granted. Burks, adm’r, et al. vs. Beall, ex’r, 271. 


3. Power to order and appoint receiver to be cautiously exercised 
and only in clear and urgent case; especially where legal 
remedy plain and adequate. Zwumlin, trustee, et al vs. Van- 
horn, 315. 


4. Same: Holding of title by vendor, as security for purchase money, 
contemplated only by contract ofsale, purchaser not to be re- 
quired to give security for forthcoming of rent notes and appli- 
cation of rents to debt. did. 


5. Same: Transfer of rent obligations, no reason to enjoin, either 
where receiver appointed to take charge of them, or security 
given to appropriate them to purchase money debt. did. 

6, Title reserved to secure purchase money, purchaser not less 
solvent than when debt contracted, nor waste nor misman- 
agement by shown, failure to pay instalment of purchase money 
due not ground for injunction and receiver. did. 
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7. Private property, constitutional inhibition against taking without 
compensation first paid, not constrain grant of ad interim injunc- 
tion in favor of owner of fee, against railroad with apparently 
bona fide claim to disputed right of way, whether same be of 
legal title or mere license from company having title. Davis et 
al. vs. Cov. & Mac. R. R. Co. 322. 

8. Secondary evidence, reception of on hearing somewhat discretion- 
ary ; exhaustion of all means to discover primary not absolutely 
necessary torequire. bid. 


g. County jail, erection of not enjoined by neighbors, because of ap- 
prehended injury from, or from manner of conducting. Bacon 
et al. vs. Walker et al. com’rs, 336. 


10. Issue as to facts, chancellor has discretion to grant or refuse. Mason 
et al. vs. Kirkpatrick et al. 492. 


11. Irreparable loss or injury not to be apprehended from refusal, dis- 
cretion in refusing not interfered with. Lmfpire Building and 
Loan Association vs. City of Atlanta, 496. 

12. Same: Sale by city for taxes not enjoined where complainant is 
in possession, thus, and by pendency of biil, giving notice to 
world of its claim of title. did. 

13. Weak case for,-but as bond required by chancellor and bill will 
determine all matters of controversy and probably prevent mul- 
tiplicity of suits; grant of and appointment of receiver not in- 
terfered with. Wm. M. & O.H. Brinson vs. Hadden, 499. 

14. Pond, if reproducedit would be nuisance, public or private, and 


injuriously affect complainant’s health, he would be entitled to. 
DeVaughn vs. Minor et al. 809. 


See Furisdiction, 10; Roads & Bridges, 1. 


INSANITY. See Deeds, 6,7,8; Attorney and Client, 6,7; Evidence, 
83. 


INTEREST AND USURY. 


1. Waiver of homestead and exemption, as part of usurious contract, 
void; though such contract reduced to judgment, exemption 
good against. Cleghorn vs. Greeson, 343. 


2. Note made Nov. 14th, 1879, more than eight per cent. charged, 
interest forfeited and payments go to reduction of principal. 
Crane, adm’r, vs, Goodwin et al. 362. 

3. Same: Payments made and credited as interest, in suit on note it 
could be set up that interest was forfeited and payments went in 


reduction of principal, though after lapse of twelve months. 
Ibid. 
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4. Conveyance of land nominally to pay usurious debt, but really 
as security for, creditor agreeing to reconvey on payment, 
tainted with usury and void. Baggett et al. vs. Trulock, 369. 

5. Same: Rent, interest continued under name of, common device to 
cover usury, did. 


6. Same: Creditor only witness, testimony as to usurious elements of 
contract bearing two constructions, least favorable to him 
adopted. Jbdid. 

7. Foreclosure of mortgage on personalty, principal and interest not 


separated, fatally defective and ff. fa. quashed on demurrer. 
Harris vs. Usry, 426. 


See Pleading, 14. 


INTERROGATORIES. See Evidence, 13, 14, 19, 71, 82. 


JAILS. See County Matters, 4, 5, 6. 
JUDGE. 


1. Court having jurisdiction, judge related to party, judgment not 
void, but voidable. Rogers vs. Felker, 46. 


JUDGMENTS. 


1. Concluded by former judgment in Supreme Court, record cover- 
ing same question; if not then urged failure attributable to neg- 
lect; prevention by fraud, accident, mistake, or act of adversary 
not appearing. McWilliams vs. Walthall et al., executors, 7. 


. Judgment submitted to by plaintiff not set aside; fraud, mistake, or 
act of adversary and lack of fraud or negligence on plaintiff’s 
part not appearing, Marshall vs. Livingston, 21. 

. Judge related to party but court hr ving jurisdiction, judgment not 
void, but voidable. Rogers vs. Felker, 46. 


. 


. Husband and wife, judgment against binds both. Wéngfield vs. 
Rhea, cashier, 85. 


. One creditor cannot set aside judgment of another against com- 
mon debtor, without fraud of such other unmixed with negli- 
gence of first. Mahan vs. Cavender et al. 118. 


. Usury in debt put in judgment, not enough to establish fraud 
and avoid. did. 

. Verdict for plaintiff in action ex delicto, judgment may be entered 
on in four days from adjournment of term, though plaintiff die 
between verdict and judgment; new party not necessary, Skid- 
away Shell-Road Company vs. Brooks, adm’r, et al. 136, 
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8. Vendor giving bond for title and taking notes payable in four in- 
stalments, partial payments made on first two and purchaser in- 
solvent, by equitable proceedings on common law side of court 
may have judgment for indebtedness and decree for sale of land, 
payment of instalments due and final application of surplus to 
remaining instalments, Littleton vs. Spell, 227. 

g. Same: Deed to the land, plaintiff could file without direction of 
court. did. 


10. Ratification by bankrupt court of sheriff’s sale of land of one after- 
wards going into bankruptcy, motion by him to set aside judg- 
ment ratifying denied, concludes him as to title of purchaser. 
Smith vs. Walker, ex'r, 289. 


11. Prior to and not proved in bankruptcy, lien of attached to vested 
remainder bequeathed defendant; when same ripened into title, 
subject to levy and sale notwithstanding defendant’s discharge. 
Clanton et al. vs. Estes et al. 353. 

12. Execution issued within seven years from date of, entry on of levy 
by sheriff prevents dormancy, though levy dismissed because 
no notice of was given. Banks et al. vs. Zellner et al., execu- 
tors, 424. 

13. Petition to remove cause to Circuit Court of United States, no ex- 
ception to grant of, motion there to remand overruled and no 
exception taken, afterward case dismissed there for want of 
prosecution, and afterward, in 1885, motion made to reinstate 
and remand same, motion in same year in superior court to de- 
clare removal null and require cause to proceed on same ground 
urged in first motion to remand, properly denied. Girardey et 
al. vs. Bessman, executrix, et al. 483. 

14. Same: Circuit court and superior court judgments, though possi- 
bly erroneous, not void, and no exceptions having been taken, 
binding on parties. did. 


15. Same: Last motion, if it could have been made at all, should have 
been within three years from time of rendition of judgment of 
removal. bid. 


See Principal and Surety, 6; Res Adjudicata, 4, 5; Executions, 1; 
Garnishment, §; Liens, 3; Landlord and Tenant, 3. 


JURISDICTION. 


1. Ordinary cannot cite discharged executor to settlement, discharge 
not having been set aside. Cook et al. vs. Weaver ex’r, 9. 

2. Same: Citation to account, ordinary cannot construe intricate be- 
quests and settle difficult legal questions arising from will. Zdid. 


3. Suit against discharged executor by minor at time of discharge, 
venue in county of executor’s residence. did. 
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4. Judge at chambers, none to grant alimony, until there be bill or 
petition on equity side of court filed in clerk’s office, with swd- 
pena or process duly issued. Yoemans vs. Yoemans, 124. 

5. Citation by administrator to distributees to settlement of his ac- 
counts, ordinary has no jurisdiction upon, to give judgment 
against distributee who received from administrator more than 
his share. Echols, adm’r, vs. Almon, ex’r, 330. 


6. Citations for settlement, jurisdiction of ordinary statutory, not 
constitutional; ordinary without jurisdiction, his action void; 
illegality proper remedy to arrest execution on judgment by. 
Ibid. 

7. Toestablish lost papers, concurrent in equity and at law. Fulgham 
et al., ex’rs, vs. Pate, adm’r, 454. 


8. Plea to must show in another court, on its face. Ridling vs. 
Stewart, 539. 


g. Venue laid need not be proved, unless properly denied by plea. 
C. R. R. & Bkg. Co.vs. Gamble, 584. 


10. Injunction and divorce, both granted under same petition to supe- 
rior court. Schooler vs. Schooler, 601. 


11, Local option liquor election, superior court can compel ordinary 


to declare result, but not any particular result. State, ex rel. 
Malcolm, vs, Thrasher , ordinary, 671. 


12, Same: Rule against ordinary for contempt in not declaring par- 
ticular result, heard and discharged, relators cannot take case 
higher. bid. ’ 


See Equity, 13; Venue, 2-5; Trusts and Trustees, 1. 
JURY AND JURORS. 


1. Substitution for juror on list of one not, unknown to party and 
counsel, new trial granted. Stripling vs. State, 108. 
. Right of trial by, not violated by act regulating practice in cases 


referred to master or auditor (acts 1884-5, p. 98). Mahan vs. 
Cavender et al. 118. 


. Same: Trial by jury in chancery cases, not constitutional right. 
Ibid. 

. Subpena duces tecum may issue in case pending, or to be brought 
before grand jury, but case should be specified. Jn re Lester, 
mayor, 143. 

. New trial in civil case, whether jury shall be taken for from grand 
or traverse jury, or partly from each, in discretion of judge. 
Powell et ux. vs, Aug. & Sum, R. R, Co., and vice versa, 192. 


. Zales juror ruled incompetent and error assigned, but no evidence 
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bearing on qualification in record, and ground of error and ob- 
jection not stated,too vague to be considered in Supreme Court. 
C. Rk. R. & Bkg. Co. vs. Gamble, 585. 


JUSTICES AND JUSTICE COURTS. 


1. Having jurisdiction, judgment by justice related to party not void, 
but voidable. Rogers vs. Felker, 46. 

. Separate suits, but agreement one trial should control both, where- 
upon justice gave consolidated judgment for less than $100.00, 
appeal taken to jury and then certiorari, appeal not void because 
on close calculation amount might appear beyond jurisdiction 
of justice. Holliday & Co. vs, Poole et al. 159. 


. Appeal by defendant to jury, error, when case called for trial, to 
dismiss appeal because of absence of appellants. Grifin Marble, 


etc. Works vs. Padgett & Darsey, 497; Singer Mfg. Co. vs. 
Walker & Co. 649, 


. Ruled for failure to pay over money collected as such, justice may 
be in superior court. Barrett & Caswell vs. Pulliam, justice, 552. 


. Same: Such rule a,suit; strictness of pleading required; damage 
or loss by such failure must be alleged and shown. did. 


. Same: Constitutionality of rule and punishment of one part of 
State’s judicial system by another, not decided. did. 


LABORER. See Garnishment, 7. 
LACHES. See Equity, 1, 


LANDLORD AND TENANT. 


1. Affidavit sufficiently full to support distress warrant in this case. 
Berry et al..vs. Powell et al. 79. 


2. Landlord’s general and special lien for rent may be enforced by 
distress warrant. did. 


3. Dispossessory warrant against tenant holding over, bond given by 
defendant and certain sum found against him on issue made, 
judgment may be entered on bond against principal and sureties 
asin appeals, Latham vs. Perryman, 579. 


LAWS. 


1. Statute providing for schedules of assignor (acts 1884-5, pp. 100, 
101,) construed. ort et al. vs. Martin Tobacco Co. et al. 111, 


2. Masters and auditors, act regulating practice in cases referred to 
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(acts 1884-5, p. 98), not violative of right of trial by jury. 
Mahan vs. Cavender et al. 118, 

3. Common law, interpretation of by courts of Alabama not binding 
upon courts of this State, though injury for which suit brought 
occurred there. Aliter, as to construction of statutes or other 
Jocal laws of that State. Arogg vs. A. & W.P.R.R. et al., 
and vice versa, 202. 


4. Statute of limitations of Alabama may apply to action brought in 
Georgia, when right of action arises under statutes of Alabama. 
Aliter, as to right arising at common law. /6id. 


5. Entries on execution, record of on execution docket, act of Octo- 
ber 15th, 1885, requiring not applicable to judgments obtained 
before its passage. Clanton et al. vs, Estes et al. 352. 

6. Legislative acts, in construing intention to be sought, in view of 
old law, mischief and remedy ; not vitiated by grammatical errors, 
and transposition of words and clauses resorted to when neces- 
sary to give meaning. Barrett & Caswell vs. Pulliam, jus- 
tice, 552. 


See Service, 1; Roads and Bridges, 7. 


LEVY AND SALE. 


1. Levy may be on property other than pointed out; if excessive or 
special damage, officer liable. Illegality not remedy. Barfield 
vs. Barfield et al. 83. 


2. Dormancy, entry of levy by sheriff will prevent, though levy be 
dismissed for want of notice. Banks et al. vs. Zellner et al., ex- 
ecutors, 424. 


3. Levy not stale, little more than year elapsing between entry of 
upon realty and its seizure and advertisement for sale. Terry 
vs. Bank of Americus, 528. 

4. Description in mortgage, judgment foreclosing and execution as 
lot 480 in sth district Ware county, levy describing land as lot 
480 in 5th district, not void or rendering doubtful land sold. 
Roberts vs. Hinson et al. 589. 


5. Same: Deed to purchaser describing land as described in mort- 
gage, conformed to levy, and admissible as evidence of title, not 
merely as color. did. 


See Fudgments, 11. 
LIBEL. 


1. Commercial agency, communications sent to subscribers not priv- 
ileged ; if false, damages recoverable by person libelled. ohn- 
son vs. The Bradstreet Co. 172. 
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. Same: Falsity of communication evidence of legal malice; unless 
communication be privileged, used dona fide and not as cloak 
for private malice, right of action arises. bid. 


. Publication in newspaper that real estate and renting agent ob- 
jected to negro tenant because of his race and caused him to lose 
location for business and sell out at loss, warning colored people 
to rent {from others and “leave this old skunk to stink himself to 
death,” imports malice and intention to injure business of agent, 
and upholds indictment for libel. Pledger vs. State, 242. 


. Same: Truth of such statements alleged to have been furnished 
defendant, insufficient to rebut presumption of malice arising 
from avowed object of publication. did. 


See Witness, 8; Evidence, 36, 37. 
LICENSE. 


1. Executory, to cut trees after “scrape” taken off, modified by no- 
tice not to cut till “stuff” removed. Colcord et al. vs. Carr, 105. 
2. Same: License by letter to third person, and by oral communi- 


cation from him to licensee, subsequent modification by parol 
effective, bid. 


3. Expense incurred because of parol license to do an act and li- 
cense acted upon, grantor of license cannot recall same and 
treat party as trespasser for doing very act licensed. De Vaughn 
vs. Minor et al. 810. 


4. Same: No license or act from which license necessarily fol- 
lows, erection of dam so as to flood another’s land is trespass; 
expenditures by trespasser, prior or subsequent to trespass, do 
not strengthen his position or weaken adversary’s, bid. 


See Roads and Bridges, 1, 6; Liguors, 1, 3, 5. 
LIENS. 


1. Forthcoming bond given, judgment had thereon and same paid 
by surety, fund awarded plaintiff in f. fa. though surety 
claim superior lien on property for which bond was given. 
Linder et al. vs. Sanders, for use, 57. 


2. Landlord’s general and special lien may be enforced by distress 
warrant. Berry etal. vs. Powell et al. 79. 


3. Mortgage, Jona fide purchaser of property covered by getting 
control of to protect his title, could foreclose and levy on other 
property of debtor; when proceeds of levy claimed under 
younger judgment, holder of mortgage not compelled to sat- 
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isfy it out of property he purchased, or transfer his lien to 


junior creditor for same purpose. Ga, Chemical Works vs. 
Cartledge, 547. 


See Fudgments, 11. 


LIMITATIONS, STATUTE OF 


. After eighteen years too late to seek aid of equity to convert vol- 
untary deed into one for valuable consideration. Prater et al. 
vs. Sears, administrator, 28. 

. Same: Account, consideration of promised deed, out of date, 
equity will not seize jurisdiction to put it in date. did. 


. Right of action arising under statute of another State, statute of 
limitations of that State might apply to suit in Georgia; arising 
at common law, statute of limitations of place of suit governs. 
Krogg vs. A. & W. P. R. R. et al., and vice versa, 202. 


. Entry of levy by sheriff, dormancy of judgment prevented, 
though levy dismissed for want of notice. Bankset al. vs. Zell- 
ner et al., executors, 424, 


. Removal of cause, unexcepted to, motion in superior court to de- 
clare same void, if it could be made at all, must be within three 
years from judgment of removal. Girardey et al. vs. Bessman, 
executrix, et al. 483. 

Change bills issued in 1862, due when presented in sums of five 
dollars and upwards, barred by act of 1869. Cothran vs. City 
of Rome, 582. 

. Administrator debtor of intestate, either individually or as surviv- 
ing copartner, chargeable, as administrator, with amount of debt; 
statute will not protect him against accounting for it so long as 


he is accountable for assets generally. Thompson et al. vs. 
Thompson, 692. 


See Laws, 6; Interest and Usury, 3. 


LIQUORS. 


1. License to sell, discretion to grant in county commissioners, is- 
sued by their clerk without their order or knowledge, void. 
Thorn vs. City of Atlanta, 661; Mayson vs. City of Atlanta, 662. 

2. Legislative punishing sale, municipal ordinance punishing keep- 
ing for illegal sale, same offence not covered by both and latter 
not invalid. Mayson vs. City of Atlanta, 662. 


3. License to sell by quart, city of Atlanta no authority to grant. 
Lbid. 
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4. Grocer, registration and payment of tax as, right to sell liquor not 
included. did. 


5. Special tax required of liquor dealers by city of Atlanta, register- 


ing and paying, sale by quart not authorized by, without license 
from county commissioners. did. 


See Elections, 5; Criminal Law, 27-29, 34-36. 


LOST PAPERS. See Zquity, 16, 
MANDAMUS. See Elections, 4, 5. 


MARRIAGE SETTLEMENT. See Equity, 13, 14. 


MASTER AND SERVANT. 


1. Fellow-servant is one employed about same work with servant in- 
jured and whose negligence caused injury to servant complain- 
ing. Krogg vs. A: & W. P. R. R. et al., and vice versa, 202. 

2. Same: Locomotive engineer and general manager of railroad not 

 fellow-servants. bid. 

3. Decisions by courts of Alabama as to liability of master for injury 
by one servant to another, and as to who are fellow-servants, 
not binding upon courts of Georgia, did. 


See Railroads, 7, 23. 


MASTERS AND AUDITORS. 


1. Practice in cases referred to, act regulating (acts 1884-5, p. 98,) 


not violative of right of trial by jury. Mahan vs. Cavender et 
al, 118. 


2. Conclusions of master on facts excepted to, not exceptions of fact. 
Ibid. (JacKson, C, J., dissenting.) 


3. Report of doubtfui meaning, though unexcepted to, guardian’s re- 


turns réferred to in, considered to elucidate. Sutton, adm’r, et 
al. vs. Williams et al., et¢. 570. 


MINOR. See /ufancy. 
MISTAKE. See Zquity, 1, 2, 6. 
MONEY. See Contracts, 17. 


MORTGAGES. 


1. Description in, “one bay mare, two mare mules, one horse mule,” 
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record of not notice to subsequent Jona fide purchaser from 
mortgagor ofa black horse muie and a black mare mule, espe- 
cially where mortgagor has several places on whigh he had 
mules. Stewart vs. Faques, 365. 


2. Foreclosure of on personalty, principal and interest not separated 
in, fatally defective and fi fa. quashed on demurrer. Harris 
vs. Usry, 426, 


3. Claim tolevy of execution from foreclosure of chattel in justice 
court, properly returned to such court, though foreclosure not 
in district of defendant’s residence. idling vs. Stewart, 539. 

. Purchaser at sale under junior mortgage put on notice by due re- 
cord of senior, unless misied by senior mortgagee or his agent, 
inducing belief that property sold free from lien, Roberts vs. 
Hinson et al. 589. 


. Attestation by attorney at law as notary, who acted for both par- 
ties in preparing and reducing contract to writing, valid though 
previously acting for mortgagees in other business and after- 
wards employed by them to foreclose. Wardlaw vs. Mayer, 
Son & Co. et al. 620. 

6. Description specific of fixtures and furniture but general of stock, 
all stated to be in mortgagor’s bar-room, though none there but 
en route and placed there in few days, mistake corrected on 
money rule, as against subsequent judgment creditor, it appear- 
ing that mortgagor and mortgagee contracted for shifting mort- 
gage. Jbid, 

. Same: Identified, goods might be, as covered by mortgage, without 
resort toequity. did. 

. Same: Goods in bulk but changing in specifics, description suffi- 
cient to cover, inthis case. /did. 


See Liens, 3; Vendor and Purchaser, 5, 6. 


MUNICIPAL CORPORATIONS. 


‘1, City of Savannah, passing by, under ordinance, of title to old jail 
lot to assist in erecting new county jail, not illegal, considera- 
tion being maintenance of city prisoners. Bacon eft al. vs.° 
Walker et al., com’rs, 336. 


2. Charitable trust for poor of Richmond county, City Council of Au- 
gusta has no ~ight to accept trusteeship, or administer trust. 
City Council of Augusta et al. vs. Walton, ex’r, et al. 517. 

3. Municipal ordinances not such general laws as will be taken judi- 
cial cognizance of. Mayson vs. City of Atlanta, 662. 


4. Roots of tree negligently left above sidewalk, suit for injury from 
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tripping over, evidence that another was tripped and thrown by 
same roots some days before, admissible. Gilmer vs. City of 
Atlanta, 688. 

5. Same: Opinion of witness that one could easily trip over roots on 
very dark night, properly rejected, did. 

6. Track of street railroad to be watered so as to lay dust, munici- 
pality, with power to make such ordinances, etc. as appeared to 
it necessary for security, health, etc. of city, empowered to re- 
quire. City and Sub. Railway Co. of Savannah vs. Mayor, etc. 
of Savannah, 731. 

. Same: Defendant subject by its charter to such ordinance, even 
if, by entering the city, it had not submitted to its police regu- 
lations and ordinances. /did. 

. Same: All companies operating street-cars in city required to 
keep dust laid by watering track, ordinance not so wanting in 
generality as to vitiate it. did. 

. Street, whether city will open or not is discretionary with it; ex- 
ercise of discretion either way gives no right to one who has 
miscalculated final action of city and expended money accord- 
ngly. Collins vs. Mayor, etc. of Savannah, 745. 


. Material left in street at night unlighted, in-violation of city or- 
dinance, if proper officers of city had notice of and neglected to 
place lights, or require it done, or if failure for such time be- 
fore injury as to put city on notice and matter neglected, passen- 
ger along street injured thereby, city liable. Lewis vs. City of 
Atlanta, 756. 

. Tax execution, notice of levy required by ordinance to be given to 
owner of property, owner non-resident, notice should have been 
given his resident agent, known to be such by city officials. 
McPhee vs. Venable et. al. 772. 


. Same: Municipal taxes, in sales for, requirements of. law and or- 
dinances of city must be strictly complied with. /drd. 


See Znjunction, 11, 12; Roads and Bridges, 1-6; Liquors. 2-5. 
MURDER. See Criminal Law; 5) 18, 19, 44, 45. 


NEGLIGENCE. 


1. Evidence tending to show, error to nonsuit. Sackson vs. Ga. R. 
R. 82. 

2. Turn-table left unfastened in city in lot not securely enclosed and 
to which children resort, negligence. Ferguson, next friend, 
vs, Columbus & Rome Rwy., and vice versa, 102. 


3. Same: Permission by father to child injured to go near turn-table, 
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not avail to defeat action by child to which, father not party. 
Ibid: 

. Court should explain what is meant by ordinary care, but not 
state that certain recited facts do or do not constitute it in given 
case. Tift vs. Fones, 181, 


. Toll-bridge, suit against keeper by traveler, only breach of duty 
alleged negligent failure to keep bridge in safe condition, error 
to charge as to bad conduct of defendant apart from such negli- 
gence. Jbid. 


. Improper construction and condition of road-bed and superstruct- 
ure, knowledge of by railroad, failure to repair, negligence. 
Corporation liable for injury resulting, whether to servant or 
not, Krogg vs. A. & W. P.R. R. et al., and vice versa, 202. 


. Action by empioyé against railroad company, he must be shown 
free from fauit or company at fault, otherwise no presump- 
tion against latter. Either shown other could be presumed, 
and onus on company to rebut. £. 7., Va. &@ Ga. R. RB. vs. 
Maloy, 237. 

8. Contributory negligence, doctrine of not applicable to suits for 
personal injury by employé against railroad. did. 

9. Unreasonable delay in delivery, losses and expenses attending, 
liability of contracting railroad, as to goods shipped over for 
delivery on line of connecting road. S., 7. d W. Rwy. Co. vs. 
Pritchard, Matthews & Co, 412. 


10. Presumption of, where property injured by running of trains, dis- 
putable and may be rebutted like other such presumptions. S., 
F. & W. Rwy. vs. Gray, 440. 


See Railroads, 23, 32-35. 
NEW TRIAL. 


1, Brief of evidence, order in term to complete and file by day named 
in vacation, judge sick and counsel unable to agree on said 
day and matter continued by order until next day, on which 
hearing began and continued from day to day for three days by 
order, approval and order to file brief om second day of hearing 
and filing next day, in time. Crockett & Sons vs, Roebuck et 
al., and vice versa, 16. 


2. Admission of irrelevant but immaterial evidence, not ground for. 
Ansley vs. Hart, 42. 


3. Evidence sustaining, third concurrent verdict not to be set aside 
on facts. Hazzard vs. Mayor, etc. of Savannah, 55; Keans 


vs. Founes, 9o. 





INDEX. 865 


. Error in aecree, not ground for. Berry et al. vs. Turner et al., 
executors, 58. 


5. Part of charge, taken alone, objectionable, considered with whole 
charge, harmless, no new trial. Zucker vs. Atlanta Street R. 
R. Co. 61. 


. Evidence conflicting, refusal of not disturbed. Lessees Ga. R. R. 
vs. Sigman, 71; Andérson vs. Barksdale, 87; Kelley vs. Mc. 
Whorter, 91; W. & A. R. R. vs. Mathis, 488; Harrison vs. 
Dykes, 494; Eubanks vs. Brunson & Dennard, 498. 

. Motion on several grounds, granted on one and exception to grant, 
cross-bill apparently necessary for consideration of others. 
Wingfield et al. vs. Rhea, cashier, 84. 

. Brief of evidence confused, corrections ordered not made and not 
certainly ascertainable, exceptions depending on evidence, new 
trial not granted. Kelley vs. McWhorter, 91. 

. First grant not disturbed, either on motion or certiorari, evidence 
conflicting on material questions. Graham vs. Ga. R. R. 97. 

. Evidence preponderating against verdict but some to support, re- 
fusal of not disturbed. Ga. & Fila. Inland Steamboat Co, vs. 
Mercier, 99; DePauw vs. Kaiser & Bro. 176. 

. Error in charge but evidence requiring verdict, refusal of not dis- 
turbed, Robinson vs. State, 101. 

. Evidence previously held sufficient, verdict sustained, A/theus 
Foundry and Machine Works vs. Bain, 72; Ferguson, next 
Friend, vs. Columbus & Rome Rwy., and vice versa, 102. 


. Order allowing until named day to perfect and file motion for, 
granted one party without concurrence of other, no obstacle to 
motion on later day in the term. DePauw vs. Kaiser & Bro. 
176. 


. Interrogatories rejected cannot be brought to Supreme Court as 
part of brief of evidence, did. 


. In civil cases, whether jury for should be taken from grand or tra- 
verse jury, or partly from each, in discretion of judge. Powell 
et ux. vs. Aug. & Sum. R. R. Company, and vice versa, 192. 


. Two verdicts, each for heavy damages and last for more than 
twice as much as first, difference may justify suspicion of bias, 
and grant of new trial for excessiveness of last not interfered 
with, save to limit to question of amount. did. 


17. Evidence of witness, unless all objectionable, objectionable part 
should be specified in motion for, or in bill of exceptions. /d/d. 
18. Exhibits annexed to motion for and so referred to therein are part 


of record, and though evidence on which motion decided, need 
v 77-55 
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not be incorporated in bill of exceptions. Patterson vs. Col- 
lier, executor, 292. 

19. Extraordinary motion for, based alone on newly discovered evi- 
dence, full diligence to procure before trial should be shown, 
and that different verdict would probably result. did. 

20, Showirg as to diligence, what proper. /did. 


21. Motion and approved brief of evidence filed in term, consent or- 
der that judge should take motion and pass upon it by certain 
time in vacation, failure of judge to do so, without fault of 
movant, hearing may be had at subsequent term. ‘Sohuston et 
al. vs. Simmons, 298. 

22. Same: Vacation, that motion may be heard in, order for in term 
necessary and compliance strictly therewith, else no jurisdic- 
tion. did,- 

23. Verdict demanded by evidence but not found, second grant of new 
trial proper, though both verdicts same. Mitchell, sheriff, et al. 
vs. Malone, 301. 

24. First grant of, since appeals abolished, not scrutinized for error; 
verdict not demanded, discretion in granting not interfered with. 
Wicker, administrator, vs. Walter et al. 490. 

25. Newly discovered evidence, merely cumulative, new trial not 
granted for. Hart vs. Fackson, 493. 

26, Witness sworn on trial, newly discovered evidence from, new 
trial not granted for, especially where cumulative and impeach- 
ing. Etheridge, surviving partner, vs. Hobbs et al. 531. 

27. First grant of not disturbed, no error or abuse of discretion shown. 
Hopgood vs. Reeves et al. 538. 


28, Second grant of not disturbed, evidence preponderating greatly 
against verdict, though second verdict for same party. Hert 
us. Cherokee R. R. 574; Morgan vs. Central R. R.788. 

29. Bias or prejudice of witnesses, matter for the jury and not ground 
for new trial. Cincinnati and Georgia R, R. vs. Nettles, 576. 

30. Immaterial evidence, neither rejection nor admission of cause for. 
Thompson et al. vs. Thompson, 692. 

31. Grounds not correct, should be made so before verification. Prac- 
tice of correcting grounds by notes generally referring to entire 
charge, condemned. atteree vs. State, 774. 


See Practice in Superior Court, 29; Practice in Supreme 
Court, 19, 20. 


NONSUIT. 


1, Horse ran up railroad track and upon trestle, fell through and 
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was killed, without negligence of railroad company or its agents, 
nonsuit proper. ast Tenn., Va. and Ga. R. R. vs. Wat- 
ters, 69. 

2. Negligence, evidence tending to show, error to grant in this case. 
Fackson vs. Ga. R. R. 82. 


3. Evidence ample to justify refusal in this case. Central R. R. vs. 
Rouse, 393. 


NOTICE. 


1. Executory license to cut trees after removal of “scrape,” modified 
by notice not to cut until “stuff” removed. Colcord et al. vs. 
Carr, 105. 

. Original license by letter to third person and by oral communica- 


tion from him to licensee, subsequent modification by parol ef- 
fective. bid. 


. Knowledge of improper condition and construction of road, state- 
ments of general manager of railroad, made while in line of 
his duty to know same and upon being informed of wreck, ad- 
missible to show. Krogg vs. A.&@ W.P.R.R. et al., and vice 
versa, 202, 


4. Unsoundness of roadway known to officers of company charged 
with duty of repairing it, notice to corporation. did. 


5. Special agent to sign note, authority abused by signing draft for 
larger amount than authorized, person advancing money on, 
but not to principal, chargeable with notice. Aing et al. vs. 
Sparks, 285. 


. Record of will devising land not, to mortgagee of fraud of mort- 
gagor in procuring title to defeat will; mortgagor holding 
sheriff's deed under judg nent against testator and levy in his 
lifetime, but sale after his death. Howard vs. Selman, 604. 


7. Municipal tax execution, ordinance requiring notice of levy to 
owner of property, owner non-resident, notice should have 
been given to resident agent, known to be such by city officials. 
McPhee vs. Venable et al. 772. 


See Jnjunction, 12; Attorney and Client, 2. 
NUISANCE. 


1. County jail not fer se, nor wiil conjecture be indulged that man- 
ner of conducting will cause it to be. Erection of not enjoined 
because neighbors apprehend injury. Bacon et al. vs. Walker 
et al., com’ rs, 336. 


2. Injury.to health special, and, in its nature, irreparable. Immate- 
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rial that others, within sphere of nuisance, may be likewise af- 
fected. DeVaughn vs. Minor et al. 809. 


3. Same: Pond, if reproduced it would be nuisance, public or private, 
and would affect injuriously complainant’s health, he would be 
entitled to injunction, regardless of whether damage would oc- 
cur from situation of his house, topography, or other cause pe- 
culiarto him. did. 


OFFICERS. 


1. Defaulting county treasurer, f7. fa. issued by ordinary against not 
quashed because it dic not appear that notice was given before 
it was issued. Price et al. vs. Douglas County, 163. 


2. Processes for bringing defaulting county officers to account and 
enforcing collections from, changes and modifications of since 
act of 1825 and decision in Foster vs. Cherokee County, 9 Ga. 
185, 186. bid. 

3. County treasurer failing to keep books, accounts, etc., and file 
statement required by law, on trial of illegality to execution 
against, could not substitute evidence of lower character for 


record he was required to make and deposit. bid. 


See Elections, 1, 2, 3; /tule, 1-4. 


ORDINARY. 


1. Discharge not set aside, court of cannot cite discharged executor 
to account. Cook et al. vs. Weaver, executor, 9. 

. Same: Citation to account, cannot construe intricate bequests and 
settle difficult legal questions arising from will. did. 

. Citation to distributees by administrator to settlement of his ac- 
counts, ordinary no jurisdiction to give judgment for adminis- 
trator against distributee overpaid by him. Echols, adm’r, vs. 
Almon, ex’r, 330. 

. Same: Court of, constitutional court, jurisdicticn shown, every- 
thing intended in favor of judgment; but jurisdiction of ordi- 
nary in citations for settlement statutory, not constitutional; no 
jurisdiction, judgment void. did. 

. Stock-law election, result declared by, no appeal; refusal to de- 
clare result, mandamus remedy. Steward, ordinary, vs. Peyton, 
6638. 

. Local option liquor election, ordinary may be compeiled to de- 
clare result, but not any particular result; nor be punished for 
not declaring result as relators desire. S/ate, ex rel. Malcolm, 
vs. Thrasher, ordinary, 671. 
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PARENT AND CHILD. 


1. Fault of father in giving child permission to go near turn-table 
by which child is injured, not attributable to child, action by 
child, father not party, not defeated by. Ferguson, next friend, 
vs. Rome and Columbus Railway Co., and vice versa, 102, 

2. Homicide of child, husband and wife living separately and wife 
using wages of child to support herself and other children, suit 
for may be in her name and that of her husband for her use. 
East Tenn., Va.and Ga. R. R. vs. Maloy, 237. 


3. Lands of husband occupied by wife for statutory period after his 
death, her holding not adverse to their minor children, 
McQueen et al. vs. Fletcher, 444. 


4. Father dead, children may sue railroad for homicide of mother 
not, if he bealive. Scott, next friend, vs. Central R. R. 450. 3 

5. Bastard, action will not lie against reputed father for money ex- 
pended in support of. Mixon vs. Perry, 530. 


See Railroads, 11; Criminal Law, 28. 


PARTIES. 


1. Plaintiff in action ex delicto, judgment entered on verdict for in 
four days from adjournment of term, though plaintiff die be- 
tween verdict and judgment, new party not necessary, Shida- 
way Shell-Road Co. vs. Brooks, adn’ r, et al. 136. 

. Abatement by death of plaintiff, foreign executor cannot revive 
suit. ones et al., administrators, vs. Lamar et al. 149. 


. Same: Foreign executor, death of pending action by, administra- 
tor de bonis non cannot be made party and revive suit. did. 


. Homicide of child, husband and wife living separately and wife 
using wages of child to support herself and other children, she 
may sue for in her name and in name of husband for her use. 
East Tenn., Va. and Ga. R. R. vs. Maloy, 237. 


. Promissory note payable to order of agent of corporation (princi- 
pal and agent specified by name), action on maintainable by 
either agent or principal. Martin, for use, vs. Lamb & Co. 
252. 

. Same: Action upon by agent for use of principal, virtually action 
by principal, and death of agent before or pending action will 
not affect suit. /drd. 


. Same: Suit by agent and that suit is for use of principal, words 
importing stricken by amendment before or after verdict. 
Tbid, 
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8. Bill to cancel deed of marriage settlement conveying property to 
trustee for wife and children, minor children proper parties, 
and if non-resident, might be served by publication. Gefken 
vs. Graef, 340. 

g. Homicide of husband by railroad, children not improper but not 
necessary parties to suit by wife for. Central R. R. vs. Rouse, 
393. 


See Practice in Supreme Court, 14; Bonds, 8, 9; Removal of 
Causes, 1, 5; Fatlroads, 38. 


PARTNERSHIP. 


1. Indebtedness by firm, one partner dying, proper to sue survivor; 
no partnership appearing and assets of deceased in hands of ex- 
ecutor de son tort, verdict against latter proper. Morrow vs. 
Cloud, 114, 

2. President of college agreeing with principal of female department 
thereof to pay expenses, then balance of income to be divided, 
no partnership. did. 

3. Liability stated in declaration that of individual member of firm, 
on voluntary promise by him without valuable consideration, 
firm not liable. Lamar, Rankin & Lamar vs. Russell, 307. 

4. Same: Amendment charging promise by firm with consideration 
to support, introduces new cause of action, did. 


See Administrators and Executors, 14, 15, 26; Attachment, 4, 5. 
PAYMENT, See /nterest and Usury, 2,. 3; /ilegality, 11. 


PLEADING. 


1. Assistant cashier of bank, action against to recover money paid 
for drafts, not aileging that plaintiffs relied on defendant’s prom- 
ise that drafts would be paid and were thus induced to part 


with money, not good as action of debt nor of assumpsit. 
Dickey & Co. vs. Leonard, 151. 


2. Same: Damages on account of fraud, declaraticn not alleging 
that plaintiffs parted with their money because of fraud of de- 
fendant, fatally defective. did. 

3. Same: Money paid for drafts, with interest, measure of damages; 
declaration defective, no measure of damages being laid. JAcK- 
son, C.J. did. 

4. For equitable relief at law, declaration need not be filed thirty 
days before term; twenty sufficient. Littleton vs. Spell, 227. 


5. on est factum, or no partnership, plea of sworn to to best of 
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knowledge and belief, onus not cast upon plaintiff; defendant 


only entitled by to goto jury and establish. Martin, for use, vs. 
Lamb & Co, 252. 


6. Liability stated that of individual member of firm, on voluntary 
promise by him without valuable consideration, declaration 


against firm, no cause of action. Lamar, Rankin d- Lamar vs. 
Russell, 307. 


7. Same: Amendment alleging promise by firm with consideration to 
support it, introduces new cause of action. /bid. 
8. Homicide of husband by railroad, suit by wife for, declaration 


good in this case against general demurrer. C. R. PR. vs. 
Rouse, 393. 


g. Allegation of lease of land from defendant, failure of latter to 
furnish good mule to work crop, from mule being crippled and 
unable to do “regular plowing” and in divers consequential 
ways plaintiff damaged certain sum, declaration too indefinite 
and properly dismissed. Garrett vs. Hitchcock, 427. 


10. By written contract a certain sum was to be paid plaintiff if he 
procured loan for defendant, or if failure was caused by de- 
fendant not securing money loaned by mortgage, plaintiff failed 
to secure loan, but sued for breach by ‘defendant in not making 
mortgage when required, plea that plaintiff knew loan was tobe 
made and agreed to negotiate it by certain time, but failed to do 
so, not stricken. Roberts vs. Mathews, 458. 


11. Same: Entire contract not in writing, parol evidence admissible ; 
such plea did not seek to vary written contract by parol. /did. 


12. Same: Homestead waiver in mortgage, no stipulation for in 
contract, plea that mortgage which plaintiff sought to have exe- 
cuted contained such waiver, not only as to property to be 
mortgaged but as to all property of defendant, good-plea. /did. 


13. Same: This not affected by agreement in contract to authorize, 
ratify and confirm every act and thing plaintiff might do in 
negotiating loan. Such stipulation refers to acts and things 
touching land to be mortgaged. /drd. 


14. Same: Agent of company from which money was to be borrowed, 
plea that plaintiff was, that entire sum to be paid him for ser- 
vice was usurious and all was to go to company above legal in- 
terest, and only part would have been paid him by company for 
his services, good plea. did. 

15. Same: Legality of contract attacked by such plea, particularity 

* of plea setting off usury or setting up usurious payment not 
required. did. 


16. Right of defendant, as purchaser, to use or convert property, 
leclaration to recover same not negativing but alleging pos- 
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session by defendant, purchase by from plaintiff, that plaintiff 
claimed title but defendant refused to deliver or pay profits, 
no cause of action set forth. Herring Safe Co. vs. Baker 
County, 535. 

17. Jurisdiction, plea to must show jurisdiction in another court on 
its face. idling vs. Stewart, 539. 

18. Name given suit by pleader immaterial, or whether named at all, 
if declaration set forth plainly, fully and distinctly facts relied 
on for recovery. Malone vs. Robinson, 719. 


See Parties, 5, 6,7; lllegality, 11; Rule, 3, 4; Furisdiction, to. 


POSSESSORY WARRANT. 


1. Croppers jointly in possession, division putting each in posses- 
sion of his part must be, before possessory warrant lies by one, 
or his representative, against the other, or purchaser from him. 
Peebles vs, Morris, 536. 

2. Same: Certiorari to decision awarding possession to plaintiff, 
judge could reverse and award to defendant. /did. 

3. Statute authorizing strictly construed. Possession acquired in one 
of inhibited modes must clearly appear, to give ground for. 
Sole question under, manner of acquiring possession by de- 
ferndant. TZvrotti vs. Wyly & Greene, 684. 

4. Same: Note deposited for debt, and returned to debtor for collec- 
tion, he giving creditor receipt, title to note and balance due on 
debt in dispute, does not lie. Converted after delivery, trover 
the remedy. bid. 


POWER OF ATTORNEY. See Principal and Agent, 8. 


PRACTICE IN SUPERIOR COURT. 


1. Brief of evidence filed in time, where order in term to file by day 
named in vacation, and on such day, judge being sick and coun- 
sel unable to agree, matter continued by order until next day, 
on which hearing of motion began and continued from day to 
day for three days by order, approval and order to file brief be- 
ing on second day and filing on third. Crockett & Sons vs. Roe- 
buck et al., and vice versa, 16. 

2. Papers in possession of plaintiff’s counsel absent without leave, 
having been before court during progress ot the trial, judge 
having them accurately in mind could finally pass on case. 
Marshall vs. Livingston, 21. 


3. Dismissal of suit by plaintiff, faiiure to put order on minutes cured 
by order zunc pro tunc. Ibid. 
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4. Interrogatories attached to petition for certiorari, not identified by 
justice, not to be considered. Akridge vs. Watertown Steam 
Engine Company, 50. 


5. Certiorari sustained on mixed law and fact, judge returning should 
instruct on law; on facts alone, no instructions, did. 


6. Jury differing simply as to fact should be sent back without 
instructions. Georgia R. R. vs. Cole et ux. 77. 

7. Same: Difference being as to amount, error to urge to effort to 
agree as tu amount, case being close on facts. did. 


8. Substitution for juror on list of one not, unknown to party and 
counsel, new trial granted. Stripling vs. State, 108. 


9. Conclusions of master on facts excepted to, not exceptions of fact; 
judge may dismiss exceptions, but not make decree without ver- 
dict. Mahan vs. Cavender et al. 118. 


10. Masters and auditors, act regulating practice in cases referred to 
(acts 1884-5, p. 98,) not violative of right of trial by jury. did. 

11, Supervisory control over inferior courts by superior courts, limits 
of defined. /nz re Lester, mayor, 143. 


12 Record of another cannot be removed to superior court by subpana 
duces tecum, or notice to produce. did. 


13. Order allowing until named day to perfect and file motion for new 
trial granted on motion of party, without concurrence of oppo- 
nent, no obstacle to moving for new trial on later day in the 
term. DePauw vs. Kaiser & Bro. 176. 


14. Colloquy between court and counsel as to propriety of question 
asked witness, question finally allowed, right of cross-examina- 
tion not abridged, Zift vs. Sones, 181. 

15. Facts as already in evidence, referred to by judge in passing on 
admissibility of testimony, not expression of opinion as to what 
had been proved. did. 


16, New trial in civil case, whether jury shall be taken from grand or 
traverse jury, or partly from each, in discretion of judge. Pow- 
ell et ux. vs. Aug. & Sum. R. R. Co. and vice versa, 192. 


17, Extraordinary motion for, new trial based alone upon newly dis- 
covered evidence, showing as to diligence to procure before 
trial, what proper. Patterson vs. Collier, executor, 292. 


18. Reading affidavits, objection to at hearing of application for in- 
junction, because not procured and furnished within agreed 
time overruled, presumed to have been so procured and fur- 
nished, contrary not appearing. Davis et al. vs. Covington and 
Macon R. R. Co. 322. 

19. Secondary evidence, receiving on hearing of injunction somewhat 
discretionary, exhausting all means of discovering primary, not 
necessary to require, /0id. 
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. Affidavits, general objection to, because facts stated in illegal and 


irrelevant, not sustained if any of the facts are legal and rele- 
vant. did, 


. Illegal testimony admitted, afterwards ruled out with proper cau- 
tion, for new trial on ground of, damage must be shown. Dam- 
age not inferred in civil case. Rowland et al. vs. Carmichael, 
350. 


. Illegality, on trial of, motion by plaintiff in f#. fa. to dismiss ille- 
gality has precedence of motion by defendant to quash fi. fa. 
Sims vs. Hatcher & Wilkerson, 389. 


. Same: Several grounds of illegality, one as to part and others as 
to all of property, levy dismissed at hearing as to first and de- 
murrer sustained as to other grounds, and execution ordered 
to proceed as to property retained under levy, not amount to 
dismissal of whole illegality, and settles nothing as to costs. 
Lbid. 

. Written contract of affreightment for interpretation by court. S., 
F.& W. Rwy. Co, vs. Pritchard, Matthews & Co. 412. 

. Construction of contract for court, no question of fact involved; 
otherwise, as, where proper reading of obscurely written word in 
question, for jury. Brand vs. Lawrenceville Branch R. R. 506. 

26. Witness, discretion in allowing to explain his own testimony very 
broad ; examination two days, proper on second to permit expla- 
nation of testimony on first. Pulliam et al. vs. Cantrell, 563. 


27. Verdict may be directed, where no conflict of evidence. Cothran 
vs. City of Rome, 582. 


28, Injunction and divorce, both granted under same petition to supe- 
rior court. Schooler vs. Schooler, 601. 


29. Motion for new trial in term and order for hearing at next term of 
court in different county, with leave until then or further order 
to perfect brief of evidence, motion twice regularly continued 
for sickness of »opposite counsel, then heard under order, not 
dismissed because brief not filed and approved before hearing. 
Williams vs. Central R. R. 613. 


See Certiorari, 6,7; New Trial, 16, 17, 22; Evidence, 19; 
Pleading, 4; Debtor and Creditor, 11, 12; Mortgages, 2; 
Criminal Law, 15; Furisdiction, 1, 12. 


PRACTICE IN SUPREME COURT. 


1. Bill of exceptions certified ‘by judge, his power over questions 
made exhausted; other bills of exceptions signed by him in same 
case dismissed. Marshall vs. Livingston, 21. 


2. Verdict attacked as without evidence, all evidence reviewed and 





INDEX. 875 


weighed and such judgment made as consists with law and jus- 
tice. Athens Foundry & Machine Works vs. Bain, 73. 

. Motion for new trial on several grounds, granted on one and ex- 
ception to grant, cross-bill apparently necessary for considera- 
tion of others. Wingfield et al. vs. Rhea, cashier, 84. 


. Damages awarded for bringing case up for delay. Baker vs. Aker- 
man, executrix, 89; Burnett vs. Fouche, assignee, 550. 

Exception to rejection of evidence, evidence not set out, nor 

ground of objection shown, not considered. Keans vs. Fones, 90. 


. Assignments of error depending on evidence, brief of which con- 
fused, showing corrections ordered and not made, and not cer- 


tainly ascertainable, new trial not granted. Kelley vs. Me- 
Whorter, 91. 


. Agreement of counsel to terminate litigation, made after bringing 
case to Supreme Court, effectuated by judgment of said court. 
‘Blance & Noyes vs. Liddell & Chisholm, 103. 


. Affidavits copied in bill of exceptions, identified by general certif- 
icate. Yoemans vs. Yoemans, 124. 


. Direct judgment for amount beyond jurisdiction of court where 
case originated, Supreme Court will not. Holliday & Co. vs. 
Poole et al. 159. 


. Interrogatories rejected cannot be brought to Supreme Court as 
part of brief of evidence, DePauw vs. Kaiser & Bro. 176. 


. Testimony alleged objectionable, but no ground of objection speci- 
fied, error alleged not considered. Zif¢t vs. Sones, 181. 


. Directions given by court in this case. Brown, adm’r, vs. Foiner, 
adm’r, etal. 232. 


. Objection to testimony, not made or ruled upon in court below, 
not considered. Nolan vs. Pelham, 262. 


. Exhibits annexed to motion for new trial and so referred to therein 
are part of record, and though evidence on which motion de- 
cided, need not be incorporated in bill of exceptions, Patterson 
vs. Collier, executor, 292. 


. Garnishee, judgment against, motion for new trial and exception 
to refusal of by, writ of error not dismissed because defendant 
in execution not joined with in bill of exceptions, Connally vs. 
Rice, 313. 

16, Order requiring security excepted to, complied with in court be- 
low, appearing by certificate of clerk sent up after record com- 
pleted and transmitted, no bond accompanying such certificate, 
motion to dismiss because of such certificate will not be consid- 
ered. Tumlin, trustee, et al. vs. Vanhorn, 315. 


17. Original bill of exceptions certified by clerk superior court as copy, 
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suggestion of mistake, ordered returned for correction of mistake 
really made. Martin vs. Copeland, 374. 


. Illegality dismissed, stated in bill of exceptions, but judgment in 
record not one of dismissal, but only sustaining demurrer to 
somé grounds, and ordering fi, fa. to proceed as to part of prop- 
erty levied upon, nothing to found exception upon to alleged 
dismissal. Sims vs. Hatcher & Wilkerson, 389. 

. Bill of exceptions, judge may return with objections in writing, 
or hear evidence as to truth of, before certifying; having certi- 
fied, cannot afterward hear testimony, revise, correct and again 
certify. Scott, next friend, vs. Central R. R. 450. 

. New trial, motion for overruled and exception to, grounds of mo- 
tion should be complete in themselves. Valentine vs. State, 470 


. Same: Allegation of error in admitting certain testimony as to con- 
fessions, “as disclosed by brief of evidence,” -etc., but not setting 
out testimony excepted to, or what transpired as to its admission, 
assignment of error incomplete anc not properly before court. 
Ibid. 

. Brief of evidence, what transpired before court as to admitting con- 


fessions in absence of jury, not part of and not properly part of 
record. bid 


. Failure in record or bill of exceptions to show what court did, save 

by assignment of error, except as to one ground of error, 
and as to that bill of exceptions unintelligible, court cannot 
ascertain what transpired below; presumption that court below 
did right. Franklin, for use, vs. Madden, 487. 


. Abbreviation of record, by agreement of counsel under order of 
court, declaration and pleas not to be left out by. Hopgood vs. 
Reeves et al. 538. 


5. First new trial, no error or abuse of discretion shown, grant of not 
interfered with. did. 


5 Change from defendants to plaintiffs in error, whether parties 
could who made no exception and assigned no error to decision 
below, not decided. Such parties heard by counsel in aid of ex- 
ceptions of plaintiff in error in this case. Wardlaw vs. Mayer, 
Son & Co. et al. 620. 


. General allegations of error in long extracts from charge, each 
embracing several principles or different views of same princi- 
ples, not sufficiently specific. Georgia R. R. vs. Olds, 673; 
Malone vs. Robinson, 719. 

. Abbreviation in bill of exceptions of documentary evidence heard 


by chancellor, unless by consent, no substitute for copies in full. 
Fagg et al. vs. Donaldson, 691. 
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29. Record not containing deed nor recital of contents, whether deed 


was improperly admitted in evidence not decided. Thompson 
et al. vs. Thompson, 692. 


30. Damages denied in this case. Hoffman vs. Oates, executor, 701. 


See Fury and Furors, 8; Removal of Causes, 4; Furisdic- 
tion, 12. 


PRESCRIPTION. 


1. Land of husband, occupied by wife for statutory period after his 
death, her holding not adverse to their minor children. McQueen 
et al. vs. Fletcher, 445. 


PRESUMPTIONS. See £vidence, 48; Railroads, 25. 
PRINCIPAL AND AGENT, 


1, Agency of factor undisclosed, Jona fide purchaser from as owner 
may set off claim against in answer to demand of principal. 
Ruan vs. Gunn, 53. 


. Broker special agent and strictly bound by instructions of princi- 
pal. Clark & Nunnally vs. Cumming & Co. 64. 


. Promissory note payable to order of agent (principal and agent 
being both specified by name) is payable to principal, and either 
principal or agent can maintain action thereon. Mvrtin, for 
use, vs. Lamb & Co. 252. 


. Same: Action upon such note by agent for use of principal, vir- 
tually action by principal, and death of agent before or pending 
action will not affect suit. /drd. 


. Same: Suit by agent and for use of principal, words importing 
stricken by amendment before or after verdict. /did. 


. Authority given to sign note for $500.00 and instead, agent 
signs note for $1,100.00, principal not bound. ing et al. vs. 
Sparks, 285. 

. Same: Person advancing money chargeable with notice as to 
genuineness of the paper, advance being made to party signing 
name of another after first signing it himself. /did. 


. Power of attorney to agent, “to attend to any and all descriptions 
of business in which I may be interested or concerned in a real 
or personal manner, and to receive tor me any sum or sums of 
money which may be due to me and to receipt therefor,” agent 
authorized to sell railroad stock, under circumstances of case. 
Blaisdell et al. vs. Bohr et al. 381. 


. Same: Principal, complainant in equity to set aside sale of stock, 
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transfer of stock by railroad compellable by purchasers; if al- 
ready made, though irregularly, transfer confirmed. did. 


10. Build school-house and carry on schools, corporation organized 
for bound by contract made by superintendent, held out as gen- 
eral agent, for publications advantageous to school. Georgia 
Military Academy vs. Estill, 409. 

11, Same: Lease by to superintendent and contracts with him un- 
known, one who contracted with him as agent using usual and 
necessary means for doing work entrusted, not bound by. Zdid. 


12. Same: Principles above especially applicable to corporations ag- 
gregate. /bid. 


13. Agency not established by evidence in this case. Roberts vs. Hin- 
son et al. 589. 


See Broker, 2; Banks, 1; Railroads, 5-8; Pleadings, 14; Con- 
tracts, 19-23. 


PRINCIPAL AND SURETY. 


1. Bond to appear in superior court forfeited in county court in trans- 
ferred case, on appeal sureties may show trial and acquittal in 
county court since forfeiture there, except as to costs. Williams 
et al. vs. McDaniel, governor, 4. 


. If plaintiff in trover suit, who has given bond and taken property 
levied on under bail process, fail in his suit or dismiss it, defend- 
ant may have writ of restitution, fi. fa. against plaintiff and his 
sureties for value of property, or actiononthe bond. Marshall 
vs. Livingston, 21. 


. Suretyship induced by fraudulent representations of payee and 
mortgagee, contract of surety void. Marchman vs. Robertson, 
Taylor & Co. 41. 

. Garnishment, surety on bond to dissolve cannot deny effects in 
hands of principal, or indebtedness sufficient to pay amount re- 
covered. Nevin vs. Fouche, assignee, 47. 

. Same: Estopped from pleading supposition when signing bond, 
not induced by opposite party, different from effect of bond. 
Ibid. 

. Forthcoming bond, judgment on paid by surety, fund awarded 
plaintiff in fi. fa. though surety claim superior lien on property 
for which bond given. Linder etal. vs. Sanders, for use, 57. 

. Indulge principal, contract to set up by surety by iilegality, but 
neither terms nor consideration of nor time of indulgence 
stated, illegality dismissed. Baker vs. Akerman, executrix, 89. 

. Execution under decree against administratrix and sureties, direct- 
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ing money made first out of estate and her property, then out 


of sureties, not ground for illegality by surety. Bowen vs. 
Groover, 126. 


. Same: Conversion by plaintiff in 7. fa., after death of administra- 
trix, of enough of her goods to pay decree, ground for illegality 
by surety. bid. 

. Same: Surety entitled tohave value of goods converted (possi- 
bly double the value) applied to execution, did. 


. Fraudulent representation by payee that surety was requested to 
sign note by his brother who would then sign notes of surety, 
signing by surety induced by, surety released. Holliday & Co. 
vs. Poole et al. 159. 

. Payment of part of debt due, no consideration for promise to de- 
lay collection of balance; surety not released by such promise. 
Lbid. 

. Execution against defaulting treasurer and his sureties, levy only 
on his property and illegality by him alone, on trial they could 
not introduce the bond, or show that default occurred before 
they signedit. Price et al. vs. Douglas County, 163. 

14. Devastavit of guardian, one surety on his bond released and an- 
other substituted, decree should be against latter for whole lia- 
bility and former for liability accruing before his release; sure- 
ties to settle as between themselves subsequently, Sutton, 
adw’r, et al. vs. Williams et al., etc. 570. 


See Attorney and Client, 2; Bonds, 7; Removal of Causes, 6. 


PROCESSIONING. 


1. Survey and marking of entire tract belonging toowner necessary ; 
of one lot alone held by grant from State, being lot where line 
uncertain or disputed, not sufficient. AZartin et al., ex'rs, vs. 
Cauthen, 491. 


PROMISSORY NOTES, 


1. “Signed and sealed” at end of note, followed by signature of 
maker and scroll for seal with “L. S.” written across it, paper 
asealed instrument. Humphries vs. Nix, 98. 


2. Agent of corporation, note payable to order of (principal and agent 
being both specified by name) is payable to principal, and ac- 
tion on maintainable by either, Martin, for use, vs. Lamb & 
Co. 252. 


3. Same: Action upon by agent for use of principal, virtually action 
by principal; suit not affected by death of agent before or 
pending. bid. 
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4. Same: Suit by agent and fer use of principal, words importing 
stricken by amendment before or after verdict. did. 

5. Authority given by one to another to sign name of first to note 
for $500.00, but instead, name signed by such other to draft 
for $1,100.00, first not bound. King et al. vs. Sparks, 285. 

6. Same: Notice as to genuineness of paper, person advancing money 


on chargeable with, advance being made to such other, who 
signed his own and afterward name of first. did. 


7. Bank checks and promissory notes generally not payment until 
themselves paid, Pritchard vs. Smith, Stewart & Co. 463. 

8. Materiality of alteration and intention with which done, ques- 
tions for decision by superior court on certiorari, there being no 
controversy as to fact of alteration or facts, from which fraud- 
ulent intent sought to be inferred. did. 


g. Protest and notice not necessary as to maker, though note paya- 
ble at bank, or discounted or left for collection there. Aliter, 
as to endorser, or one not primarily liable. did. 












See Administrators and Executors, 20, 21. 


QUO WARRANTO. 


1. Returns examined and commission issued by governor, writ of 
does not lie. Corbitt vs. McDaniel, governor, ex rel. Cor- 
nelius, 544. 

2. Same: Governor, matters not passed on or to be passed on by, 

writ may lie under §3203 of code. bid. 


See Elections, 1, 2, 3. 






RAILROADS. 


1. Horse killed by running upon trestle and falling through, without 
negligence of railroad company or its agents, company not re- 
sponsible. Last Tenn., Va. & Ga. R. R. vs. Watters, 69. 


2. In suit for failure to stop cars at destination of passenger, but 
stopped at another point and causing alighting in rain, verdict 
for one hundred dollars not excessive. Ala. Great. So. R. R.vs. 
Wilkinson et ux. 75. 







3. Leaving turn-table unfastened in lot not securely enclosed and 
resorted to by children, negligence; railroad company liable 
where infant riding upon it injured. Ferguson, next friend, vs. 
Columbus & Rome Rwy., and vice versa, 102, 

4. Same: Permission by father to child injured to go near turn-table, 

not avail to defeat action by child to which father not party, 

Lbid. 
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. General manager of railroad, statements of as to condition of road 
wile in line of his duty to know same and upon being informed 


of wreck by agent of road, admissible. AKrogg vs. A. & W. P. 
R. R.,and vice versa, 202. 


. Same: Such statements not only admissible as made dum fervet 
opus, but as showing knowledge of corporation of improper 
construction and condition of road. Jbdid. 

. Road-bed improperly constructed and superstructure rotten, 
knowledge of by railroad company, failure to repair, negligence. 
Liable for injury caused by to any one, whether servant or not, 
notwithstanding failure to repair due to neglect of manager, 
road-master or section boss. did. 

. Unsoundness of road-bed known to officers charged with duty of 
repairing it, notice to corporation. did. 


. Action by employé against, he must be shown free from fault, or 
company at fault, else no presumption of negligence against 
latter. Either shown, other could be presumed, and onus on 
‘company to rebut. £. 7., Va. & Ga. R. R. vs. Maloy, 237. 

. Contributory negligence, doctrine of not applicablein suits by em- 
ployés for personal injury. did. 


. Suit by parent of minor employé, parent could not recover unless 
child could if in life. did. 


Private property for public purposes without compensation first 
paid, constitutional inhibition does not constrain ad interim in- 
junction, in favor of owner of fee, against railroad with appa- 
rently dona fide claim to disputed right of way, whether claim 
amount to legal title, or license from company having title. 
Davis et al. vs. Covington & Macon R. R. Co. 322. 


. Transport goods to destination beyond its terminus, whether rail- 
road bound to dependant upon contract, express or implied. 
Sav., Fla. & West. Rwy. Co. vs. Collins, 376. 

. Same: Receipt for transportation to consignee beyond terminus of 
road, words in “care R. R. ag’t, Callahan,” ambiguity explain- 
able by parol; if meaning company bound only for delivery to 
agent of another road at Callahan, no liability upon first be- 
yond that point. did. 

. Shipper’s agency not disclosed, statement of at time of shipment 
of what damage would be if goods lost, admissible to show 
value. did. 

. Agreement to carry bundle of bedding, bundle lost, not responsi- 
ble for wearing apparel wrapped in, no notice thereof given at 
time of shipment, or knowledge by company. J/bid. 


17. Homicide of husband, suit for by wife, number of minor children 
v 77-56 





| 
| 


1 
i 
i 








882 INDEX. 


not in issue, nor their means of support. C. R. R. vs. Rouse, 
393- 

18. Same: Measure of damages in such suit, since act of 1878, not af- 
fected by wants of family, but depends solely on value of hus- 
band’s life. In estimating such value by age, health, etc., his 
necessary personal expenses to be deducted; balance, reduced to 
present value, value of life. did. 


19. Same: Declaration good in this case against general demurrer, 
and evidence ample to prevent nonsuit. did. 


20. Delay by connecting road in delivering still-worm for turpentine, 
shipped over railroad and connecting road to be delivered at 
point on latter, until hunted up by owners, contracting road 
liable for injury from. S., 7. & W. Rwy. Co, vs. Pritchard, 
Matthews & Co. 412. 


21. Same: Turpentine overflowing boxes made to catch it, owners 
having no barrels for it, and lost because of delay, value of re- 
coverable. did. 


22. Same: Necessary expenses in finding still-worm, also recoverable 
in this case. /did. 


23. Coupling cars, suit by employé for injury sustained in, and evi- 
dence that injury not caused by his-fault or negligence, onws 
shifted and must be overcome, else statutory presumption 
against railroad company. Ga. FR. R. vs. Bryans, 429. 


24. Killing colt, suit against railroad for, shown to be inevitable acci- 
dent, verdict for plaintiff set aside. S., 7. & W. Railway vs. 
Gray, 440. 

25. Same: Failure to introduce engineer and fireman not sufficient to 
warrant verdict, engineer having left State and residence not 


ascertainable, and fireman so engaged with his duties as that he 
could not have seen animal. /did. 


26. Homicide of mother, father living, children cannot sue for; other- 
wise, if he be dead, Scott, next friend, vs, Central R. R. 450. 


27. Complicated ticket furnished passenger by mistake of agent in- 
stead of ticket called for and paid for by him, railroad liable for 
expulsion of passenger traveling in good faith to point to which 
ticket should have been furnished. Georgia R. R. vs. Olds, 
673. 

28. Same: Expulsion accompanied by insults from conductor and 


other circumstances of aggravation, exemplary damages recov- 
erable. bid. 


29. Same: Passenger entitled to proper evidence of contract, failure 


to furnish fault of agent, company no right toeject. As to these 


matters, ticket agent and conductor each alter ego of company. 
Ibid. 
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30. Same: Accord and satisfaction, plea not sustained by showing re- 
turn of money paid for ticket to plaintiff. did. 


31. Same: Verdict for one thousand dollars not excessive in this case. 
Lbid. 


32. Road crossings, statute as to erecting blow-posts near, blowing of 
whistle and checking speed, penal in its nature and to be strict- 
ly construed. Morgan vs. C. R. R. 788. 


33. Same: Such statute applicable to trains approaching or passing 
points where blow-posts should be, not to those working exclu- 
sively between such points. did. 


34. Invitation by agent to drive mare to depot and unload team, 
timidity of not known to, but known to driver not in employ- 
ment of company nor subject to agent’s orders, negligence not 
inferred from against company. did. 

35. Unusual and unnecessary noises made in running of trains, rail- 
road company liable for injuries caused by. /did. 


36. Presumption agairist railroad rebutted in this case; nonsuit might 
have been awarded; none granted, verdict for plaintiff properly 
set aside, though one new trial already granted. did. 

37. Refusal to receive and transport goods brought over connecting 
line, damages presumed up to ten per cent. of value of goods; all 
elements of actual damages admissible in other actions, may be 
shown to increase recovery from ten to statutory limit of twen- 
ty-five per cent. Central R. R. vs Logan & Co. 804. 

38. Same: Suit against company operating another railroad under 
lease, not necessary to make lessor party. did. 

39. Same: Section 719(s) of code violated, railroad company liable to 
penalty prescribed in section 719(q). /did. 

40, Same: One car tendered and refused under order of railroad com- 
pany, upon arrival of others agent of road bringing them in- 
formed by agent of former road that order was still of force, 
not necessary to make tender of latter cars before bringing suit 
for refusal of all. did. 


See Evidence, 56, 68, 69; Contracts, 18; Roads and Bridges, 1-6; 
Municipal Corporations, 6-8. 


RAPE. See Criminal Law, 26. 
RECEIVER. See /njunction, 3,5, 6, 13. 
REMAINDERS. See Wills, 1-3, 8, 9. 


REMOVAL OF CAUSES. 


1. United States marshal, forthcoming bond in claim case made pay- 
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able to, suit on brought by for use of non-resident plaintiffs in 

attachment, removable to United States court; though marshal a 

citizen of Georgia, he is merely formal party. Wortsman et al. 

vs. Wade, U.S. marshal, for use, 651. 

. Adjourned term, but continuation of regular term, regular term 
the trial term, petition to remove before close of adjourned 
term, in time, Steiner vs. Mathewson & Co. et al. 657. 

Petition filed in time and bond given, right to remove appearing 
on face of record, power of State court ended; issues of fact 
upon the petition, for trial in the United States Circuit Court, 
Ibid. 

. Same: Whether, on face of record removal has been effected, 

State court may determine, and this final judgment to which 

writ of error lies. did. 


. Real defendants non-residents, case may be removed by, though 
nominal parties defendar.t may be residents. did. 


. Same: Real non-resident defendants having filed petition, nomi- 
nal defendant not bound with them as principal in removal 
bond, and competent surety therein. did. 


See Fudgments, 13, 15. 


 AD¥UDICATA. 


. By former ruling, record covering question now made; if question 
not then urged, failure attributable to neglect, prevention by 
fraud, accident, mistake, or act of adversary not appearing. 
Mc Williams vs. Walthall et al., executors, 7. 


. Former ruling in same case, properly followed, conclusive. Berry 
et al. vs. Turner et al., executors, 58. 


. Verdict supported by evidence previously held sufficient, sustained. 
Athens Foundry and Machine Works vs. Bain, 72. 


. Complainant in former bill alleging gift to her by her father of a 
certain note for land, and praying that maker of note-be re- 
strained from disposing of land, that note be a lien on the land, 
‘and sale of same to pay it, which bill dismissed for want of 
equity, not concluded thereby under subsequent bill by her fath- 
er’s administrator, question under which was whether she 
should be charged with the note in distribution of the estate. 
Walker vs. Wyse et al. 234. 


. Same: Judgment on note obtained by her after dismissal of her 


bill, ‘showed her right to recover upon it at law, though she 
had no right to decree she sought in equity. did. 


. Land sold at sheriff’s sale, defendant went into bankruptcy and 
bankrupt court ratified such sale, motion by defendant to set 
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aside judgment ratifying, but motion denied, defendant con- 
cluded as to title of purchaser. Smith vs. Walker, executor, 289. 


See Fudgments, 13-15. 
ROADS AND BRIDGES. 


1, Bridge forming continuation of city street across river, built by 
county authorities and put under control of city, with consent 
of city and county tracks of street railroad company laid and 
used thereon, until bridge washed away; when bridge rebuilt 
by county, such company not enjoined from again laying its 
tracks upon it without paying for privilege. County of Floyd 
vs. Rome Street R. R. Co. 614. 

2, Same: Street and highway, distinction between, in respect to such 
use, untenable. Jdid. 


3. Same: Railroad operated by horses on public highway, not appro- 
priation of highway to different use. did. 
4. Railroad to be laid in highways of municipality, legislature may 


authorize, without its consent and without compensation, but 
consent may be required. did. 


5. Same: Consent to use of bridge given, and condition on which 
accorded accepted and acted on, irrevocable. did. 

6. Same: Act of October 7th, 1885, did not affect right of railroad, 
previously accrued, to use of bridge. /did. 


See County Matters, 1-3. 
RULE, 


1. Justice of peace subject to, in superior court, for refusal or neglect 
to pay over money collected or received by him as such. Bar- 
rett & Caswell vs. Pulliam, justice, 552. 


. Same: Constitutionality of one part of State’s judicial system 
being ruled and punished by another, not decided. did. 


. Same: Officer failing to collect, rule against a suit and must con- 
tain every allegation necessary to show right to recover. /bid. 


. Same: Allegation merely that justice failed and refused to enter 
judgment and issue execution, though denied by justice and 
issue fourd against him, rule not made absolute, no allegation 
showing loss or damage by such failure or refusal, did. 


. Description in mortgage, mistake in corrected in proceeding by 
rule, without resort to equity. Wardlaw vs. Mayer, Son & 
Co. et al. 620. 


See Attorney and Client, 2, 3; Mortgages, 6, 7. 
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SALES. 


1. Agreement by stockholders to sell stock to Logan through his 
agent, Garrard, for certain price if sale made in certain time, 
afterward extended thirty days, sale not made, and option of 
Garrard given another for fixed time but price not mentioned, 
contract not ambiguous, price fixed by reference and such 
other might buy for himself or another. ///ges vs. Dexter, 36. 

2. Guano sold by non-resident wholesale to resident retail dealer, de- 
livery completed without the State, title in purchaser when 
property came into State, and transaction not in fraud of statute ; 
sale not illegal because not tagged and branded. Martin vs. 
Upshur Guano Co, 257. 


See Contracts, 8. 
‘SAVANNAH. See Municipal Corporations, 1, 6. 
SERVICE. 


1. Non-resident minors may be served by publication. Code, §3263 
(a), applies only to resident minors. Gefken vs. Graef, 340. 

2. Garnishment, entry of service ason E. W. M.,and E. W. M. jr. 
real garnishee, entry amendable to conform to fact. Marsh, jr. 
vs. Phillips, jr. & Co. 436. 

3. Written notice of sanction of certiorari, service of admitted by 
solicitor-general at hearing, though nothing in record showing 
service, sufficient. JA/cAlister vs. State, 599. 


4. Notice to appear and answer for violating city ordinance, party 
charged had, and did appear and defend, form of notice and by 
whom served immaterial. Mayson vs. City of Atlanta, 662. 


SPECIFIC PERFORMANCE. See £guity, 2-6, 15, 20, 21. 


STOCK AND STOCKHOLDERS. See Principal and Agent, 8,9; 
Corporations, 4-7; Debtor and Creditor, 15. 


STREETS AND SIDEWALKS. See Roads and Bridges, 1-6; 
Municipal Corporations, 4-10. 


TAXES. See Administrators and Executors, 24; Municipal Corpora- 


tions, 11, 12. é' 


TENDER. See Attorney and Client, 1; Railroads, 40. 
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TORTS. 


1. Judgment for plaintiff in action ex delicto, attorney may sign up in 
four days after adjournment of term at which verdict rendered ; 
though plaintiff die between verdict and judgment, new party 
not necessary. Skidaway Shell-Road Co. vs. Brooks, adm’r, 
et al. 136. 


2. One of two innocent persons to suffer by act of third, loss to be 
borne by him who put it in power of third to injure, not appli- 
cable where third acts without authority from any one, King 
et al. vs. Sparks, 285. 


3. Which of two innocent parties to suffer, rule as to properly 
charged in this case. Pulliam et al. vs. Cantrell, 563. 


TRADE MARKS AND LABELS. 


1. Label bearing names of proprietors, medicine, place of business, 
etc., and showing peculiar arrangement and location of certain 
letters of the alphabet, may, by use in commerce, become such 
badge of origin ard ownership of goods as to be subject of pro- 
tection against colorable imitation, Foster, Milburn & Co. vs. 
The Blood Balm Co. et al. 216. 


2. Same: Preliminary injunction not granted, all questions of fact 
being for jury and no irreparable mischief likely to ensue, did: 


TREASURER. See Officers, 1-3; Evidence, 10, 11; Principal and 
Surety, 13. 


TRESPASS. See License, 3, 4. 


TROVER. 


1. Property seized under bail process and delivered to plaintiff on his 
giving bond, dismissal of his action by plaintiff or failure in 
the suit, defendant entitled to writ of restitution for property 
and hire, or ft. fa. for its value, or action on the bond, at his elec- 
tion. Marshall vs. Livingston, 21. 


2. Same: Measure of damages, sworn value placed on property in 
affidavit of plaintiff may be. /did. 


3. Same: Defendant having elected to take judgment against plain- 
tiff and his sureties for value, too late for plaintiff to return 
property. did. 

4. Bail process pending action, right of plaintiff to elect upon the 
trial whether he will accept alternative verdict, not lost by suing 
out and causing seizure of property, though no replevy or pos- 
session regained by defendant. Hudson vs. Goff, 281. 
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5. Land-owner and cropper, stipulation that former is to continue in 
possession of latter’s part of crop until all advances paid, de- 


mand and refusal before full payment will not establish conver- 
sion. bid. 





See Pleading, 16; Possessory Warrant, 4. 


TRUSTS AND TRUSTEES. 





1. Resignation of trustee and appointment of successor, judge supe- 
rior court no authority as to in chambers, prior to 1854. City 
Council of Augusta et al. vs, Walton, ex’r, et al. 517. 

2. Right to administer charitable trust, not given by lapse of time, 
where person making claim never had actual or legal possession 
of trust, and never engaged in looking after its affairs. did. 

3. Charitable trust for poor of Richmond county, City Council of Au- 

gusta no right to accept trusteeship or administer trust. did. 





See Wills, 4-7. ~ 
VENDOR AND PURCHASER. 


1. Agency of factor undisclosed, dona fide purchaser from, as owner, 


may set off claim against in answer to demand of principal. 
Ruan vs. Gunn, 53. 


2, Title held as security for purchase money contemplated only by 
contract of sale, purchaser not required, in equity, to give secu- 


rity for forthcoming of rent notes and application of rents 
to debt. Zwumlin, trustee, et al. vs. Vanhorn, 315. 









3. Same: Purchaser not less solvent than when debt contracted, nor 
waste nor mismanagement by shown, failure to pay instalment 


of purchase money due not ground for injunction and receiver. 
Ibid. 


4. Title reserved by vendor until purchase money paid,. property 
burned while in posession of purchaser, but before debt due, 
loss falls on vendor. Randle vs. Stone & Co., for use, 501. 


5. Record of will devising land, where mortgagor held said land by 
sheriff's deed under judgment had against testator, and levy 
made before his death, but sale after, not notice to mgrtgagee 
of fraud of mortgagor in procuring title to defeat will. How- 
ard vs. Selman, 604. 











6. Same: Bona fide purchaser without notice, position of occupied 
by mortgagee; latter protected, though fraud on part of mort- 
gagor. bid. 


7. Conveyance obtained by one from relative over whom he had 
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great influence, who was afflicted in body and mind and who 
had little or no will power, though evidence as to sanity con- 
flicting, on proceeding by latter to set it aside it should be 
shown that transaction was fair and free from fraud or undue or 
improper influence. Frizzell vs. Reed, guardian, et al. 724. 


8. Same: Transaction scrutinized closely, and set aside if slightest 
fraud. bid. 


g. Same: Vendee not showing what he paid for rent or purchase 
money, or exhibiting any statement of money paid, verdict as 
to what was due him on rescission of trade not set aside. did. 


10. Grantor’s mind, condition of during whole time covered by trans- 
action, proper to be considered by jury; not restricted to time 
when defendant alleged trade was made. did. 


See Contracts, 8; Debtor and Creditor, 11, 12; Equity, 15. 
VENUE. 


1. Land involved lying in another county, bill filed in county where 
substantial defendant resides not demurrable because of. Fu/- 
gham et al., executors, vs. Pate, adm’r, 454. 


2. Bill to set aside certain sheriff’s deeds, filed not in county of resi- 
dence of grantee but of sheriff, Cemurrable for want of juris- 
diction. Caswell vs. Bunch et al. 504. 


3. Suit voluntarily instituted in county other than where complainant 
resides, court of equity of such county has jurisdiction of his 
person so as to answer all ends of justice respecting such suit. 
Such equity proceedings are ancillary to or defensive of such 
suit. did. 


4. Injury alleged to have been in Talbot county, venue sustained by 
proof that it occurred between two points, both on line of rail- 
- road in that county. Central R. R. and Banking Co, vs. Gam- 
ble, 584. 
5. Judicial cognizance taken that places, where there are post-offices, 
are in certain county. did. 


6. Jurisdiction not properly denied by plea, proof of venue iaid un- 
necessary, ' /bid. 


VERDICT. 


1. Contrary to evidence in these cases. Crockett & Sons vs. Roebuck 
et al., and vice versa, 16; East Tenn., Va.& Ga. R. R. vs. Wat- 
ters, 69; S., F. d W. Rwy. vs. Gray, 440; Roberts vs. Hinson et 
al. 589; Walker et al. vs. Thomason et al. 682; Smith vs. State, 
705; Ratteree vs. State, 774. 
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. Supported by evidence in these cases. Ruan vs. Gunn, 53; Tuck- 


er vs. Atlanta Street R. R. Co. 61; Fohnson vs. State, 68; Cook 
vs. State, 96; Robinson vs. State, 101; Martin, for use, vs. Lamb 
& Co. 252; Ga. R. R. vs. Bryans, 429; Valentine vs. State, 470; 
Hart vs. Fackson, 493; C.R.R. & Bkg. Co. vs. Gamble, 584; 
Hoffman vs, Oates, executor, 701; Klug vs. State, 734. 


. Evidence to sustain, third concurrent verdict not to be set aside on 


facts. Hazzard vs. Mayor, etc. of Savannah, 55; Keans vs. 
Fones, go. 

Evidence conflicting, refusal of new trial not disturbed. Lessees 
of Ga. R. R. vs Sigman, 71; Stevens vs. Middlebrooks, 81; An- 
derson vs. Barksdale, 87; Turner et al., ex’rs, vs. Scott, 270; W. 
& A. R. R. vs. Mathis, 488. 


. Supported by evidence previously held sufficient, verdict sustained 


Athens Foundry and Machine Works vs. Bain, 72; Ferguson, 
next friend, vs. Columbus & Rome Rwy. and vice versa, 102. 


. Failure to stop cars at destination of passenger, stopping at an- 


other point and causing alighting in rain, verdict for $100.00 
not excessive. Ala. Great So. R. R. vs. Wilkinson et ux. 75. 


. Evidence preponderating against hut some to support, refusal of 


new trial not disturbed. Ga. d Fla. Inland Steamboat Co. vs. 
Mercier, 99; DePauw vs. Kaiser & Bro. 176. 


. Two verdicts, each for heavy damages and second for more than 


twice as much as first, difference may justify suspicion of bias, 
and grant of new trial on ground of excessiveness of last not 
interfered with, save to limit to question of amount. Powell 
et ux. vs. Aug. & Sum. R. R. Co, and vice versa, 192. 


. For fifteen thousand dollars, in suit for personal injury, sustained. 


Krogg vs. A. & W. P. R. R. et al.,and vice versa, 202. 


Contrary to that demanded by evidence, second grant of new 
trial proper, though both verdicts same. Mitchell, sheriff, et al. 
vs. Malone, 301; Morgan vs. C. R. R. 788. 

Excessive, not in this case. S., 7. & W. Rwy. Co. vs. Pritchard, 
Matthews & Co. 412. 

Aggravated false imprisonment, verdict for $25.00 too small. 7’o¢- 
ter vs. Swindle, 419. 

Appeals abolished, first grant of new trial not scrutinized for error; 
verdict not demanded, discretion in granting not interfered with. 
Wicker, adm'r, vs. Walter et al. 490. 

Gross mistake or undue bias or prejudice of jury, verdict not so 


excessive as to show, in this case. Cin. & Ga. R. R. vs. Net- 
tles, 576. 


Directed by judge where no conflict of evidence. Cothran vs. 
City of Rome, 582. 
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16. Expulsion of passenger, verdict for one thousand dollars for, not 
excessive in this case. Ga. R. 2. vs, Olds, 673. 


See Amendment, 5; Debtor and Creditor, 1. 
WARRANTY. 
1. Implied as to fitness of property sold for ordinary use, defects dis- 


coverable by ordinary care not embraced by. Hoffman vs. 
Oates, executor, TOI 


WILLS. 


1. Person to take and event upon happening of which he is to enter 
into possession, both certain, remainder vested. Clanton et al. 
vs. Estes et al. 352. 


2. Same: Vesting of remainders favored by law in cases of doubt; 
words of survivorship made to refer to death of testator to vest 
remainder. did. — 


3. Lien of judgment against legatee attached to vested remainder in- 
terest of; when remainder ripened into title in fee simple, subject 
to levy and sale. did. 


4. Bequest of all testator’s real estate, “after the death of my wife,” “to 
the trustees of Richmond County Academy, and their succes- 
sors, the annual product to be by them appropriated to the erec- 
tion of a poor-house in said county, and for the support of its 
inhabitants forever,” not intention to bestow bounty upon county 
poor-house or confer management of property on county au- 
thorities, but upon separate establishment located and controll- 
ed by agents of testator's selection. City Council of Augusta et 
al. vs. Walton, ex’r, et al. 517. 


5. Same: £x officio commissioner roads and revenues of county, 
refusal to appoint trustee proper. 


6. Same: Executrix, testator’s wife proper person during life to 
execute the trust; not devolved on trustees of academy until 
her death; hence renunciation of trust by them and appoint- 
ment of successor during her life not authorized, she not hav- 
ing resigned or been removed did. 


7. Same: At her death, trust devolved upon persons who might be 
trustees of academy and not upon corporation itself, and latter 
as such had no right to renounce trust. did. 


8. Vested remainder in testator’s sons, subject’to be divested if any 
died before death of wife leaving child or children, in that event, 
child or children to take their father’s share. Hudgens et al. 
vs. Wilkins et al. 555. 
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9. Same: Intention of testator cardinal rule in construing, and vest- 
ing of remainders favored in cases of doubt. did. 

10. Devise to trustee with power to convey, “during the natural life” 

of the beneficiary, taken with other terms of will, construed to 

be power to convey fee simple estate if conveyance made dur- 

ing life of beneficiary, not simply to convey estate for her life. 

Weed vs. Knorr, adm’r, et al. 636. ‘ 

11. Intention of testator to be sought for and given effect, so far as 

consistent with law, construction depends largely upon terms 

of will and circumstances surrounding testator. did. 

12. Any disposition of property not inconsistent with law nor contrary 

to policy of State, testator may make. did. 

13. Will and codicil construed. Turner et al., ex’rs, vs. Kirkpatrick 

et al. 794. 

14. Fee simple, not life estate with remainder, in this case; all parties 

sui juris, no necessity for executors to retain and manage. 

Ibid. 


WITNESS. 


1. Experts and others, weight of evidence for jury. Anderson vs. 
Barksdale, 86. 


2. Subpana duces tecum to produce information docket of his court 
judge of court of record not subject to. Zu re Lester, mayor, 143 


3. Same: Criminal law, general knowledge of violation of, witness 
cannot be subpcenaed to testify to before grand jury; may be 
subpoenaed before grand jury empanelled, but subpoena must 
state names of parties and case to be investigated. bid. 

4. Female witness, though a party and residing in county, not, as 
general rule, obliged to attend court in order to testify. Powell 
et ux. vs. Aug. & Sum, R. R, Co,, and vice versa, 192. 

5. Matron forty years of age being witness, questions as to whether 
plaintiff suffered abortion, and whether flooding was caused 
thereby, not so leading as to require exclusion of answers. did. 


6. Evidence of witness, unless all objectionable, particular part ob- 
jectionable should be specified. did. 


7. Medical witness, question to as to how certain troubles would affect 
nervous system, inquires for individual opinion of. Though 


not confined to nervous system of female plaintiff, question 
relevant, in this case. did. 


8. Defamatory matter, proprietor and publisher of newspaper con- 
taining, competent witness. If he refused to testify or give 
name of author, he might be considered author, indicted and 
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punished, and moreover punished for contempt. Pledger vs. 
State, 242. 


a. Same: Indictment for same offence no justification for refusal to 
testify at all, no privilege as to self-criminating testimony 
claimed. did. 


10. Creditor only witness, testimony as to usurious element of con- 
tract bearing two constructions, least favorable to him adopted. 
Baggett et al. vs. Trulock, 369. 


11. Remaining in court and hearing evidence, all witnesses having 
been put under rule, not allowed to testify after testimony 
closed. Etheridge, surviving partner, vs. Hobbs et al. 533. 


12. Administrator sued on note of intestate, plaintiffs cannot testify 
even to disprove testimony of witness as to seeing horse de- 
livered to them, in lifetime of intestate, as payment. Skelton 
et al,, survivors, vs. Richardson, adm’r, 546. 

13. Explanation of his testimony by, discretion to allow very broad. 
Examination continuing two days, proper on second to allow 
explanation of testimony on first. Jury may consider correc- 
tion as part of manner and credibility. Pudliam et al. vs. Can- 
trell, 563. 

14. Character of, sustained generally, another not allowed to be asked 
if first had not been found to be defaulter, or if he had not heard 
so. JLbid. 

15. General good character, if proved, considered to sustain witness, 
as well as evidence as to truth of facts testified toby. did. 

16. Bias or prejudice of, jury exclusive judges, and not ground for 
new trial. Cin. & Ga. R. R. vs. Nettles, 576. 

17.. Rape cases, credit to be given testimony of injured female dis- 
cussed. Smith vs. State, 705. 

18. Opinions as to sanity of grantor admissible, witnesses having seen 
her and heard her talk, facts being stated on which opinions 
were based. Frizzell vs. Reed, guardian, et al. 724. 

19. Bill to set aside deed, defendant not competent as to occurrences 
between himself and grantor, she being dead. did. 


See Evidence; Railroads, 25; Criminal Law, 33. 


WORDS AND PHRASES. 


1. “Expenditures reasonably necessary” for widow and children, 
meaning of. Berry etal. vs. Turner et al., executors, 59. 
2. “Care R.R. agent, Callahan,” in receipt for goods to be transported 
beyond line of road of company receiving, two railroads at 
. Callahan, ambiguous and explainable by parol. S., F. d& W. 
Rwy. vs. Collins, 376. 
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3. “Plant” of saw or planing mill, stock of goods in commissary 
store not partof, Liberty County Land, etc. Co. vs. Barnes, 748. 


YEAR’S SUPPORT. 


1. Right of widow to survives to her administrator; he may apply 


just as widow could have done. Brown, adm’r, vs. Foiner, adm’r, 
et al. 232. . 


2. Same: Widow applied but setting apart not until after her death 
whole proceeding void; but administrator of widow allowed to 
make new application and hold proceeds for her heirs and cred- 
itors. bid. 


See Administrators and Executors, 17 





/ 








ERRATA. 


Page 227, bottom line, ‘‘return’’ should be ‘retain.’ 


Page 312, second and third lines from bottom, ‘‘garnishee’’ should 
be ‘‘defendant’’, and ‘‘defendant’’ should be ‘‘garnishee.’’ 


Page 612, in the case of Williams vs. Central Railroad, in the fifth 
line of first head-note, ‘‘here’’ should be “have.’’ 


Page 654, end of fifteenth line from bottom, ‘‘have’’ should be 
‘‘leave.”’ 





